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THE PREFACE.. 


The following lectures deal with “ Rules of interpretation 
in Hindu Law and that with special reference to Mimansa 
Aphorisms,’ that being the subject on which I was bound to 
deliver these lectures. The rules of interpretation found in 
the Hindu Law occur in Hindu Law-books either incidentally 
in connection with the treatment of the substantive law on 
the lines adopted by particular writers or purport expressly 
to be the reproduction of some one or other of the Mimansa 
principles of interpretation. The former class of rules 
mostly bear on isolated points and are not of much general 
interest and utility. So naturally I had to address myself 
more to the Mimansa Principles of Interpretation which form 
a systematic code of rules on the subject of interpretation. 
In fact, 1 was directed by the University to deal with my 
subject with a special reference to the Mimansa aphorisms. 
Those aphorisms however came into existence at a time and 
under circumstances which make it a difficult task to moder- 
nise their effect and purpose. I have tried to fulfil this task 
in the best manner l could. It might be supposed that such 
able and great commentators on the Aphorisms as Savara- 
swami and Kumarila Bhatta had made my task easier. But 
unfortunately that was not the case. As these commentators 
addressed themselves more to the religious and metaphysical 
questions arising out of the subject which Jaimini was inter- 


preting than the principles and rules of interpretation which 
he was following, though the commentators certainly did 


not altogether neglect the latter. However commentators of 
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PREFACE. 


comparatively more recent dates, such as Laugakshi Bhaskar 
and Apadeva have been greatly useful in modernising the 
ancient texts, In getting the lectures through the press I 
have got valuable assistance from Babu Charu Chandra 
Bhattacharya M. A. B. L. and I take this opportunity of 
thanking him for his-troubles. 


CALCUTTA: 
KISHORI LAL SARKAR. 


Dated 20th June, 1909. 
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THE INTRODUCTORY LECTURE. 


Section I. Remarks on the subject of 
interpretation generally. 





The subject of my course of lectures is, “ Rules of 
exterpretation tn Hindu Law, and that with special ve- 
ference to the Mimânsa Aphorisms.” It is expedient, 
however, to say a few words on the subject of interpreta- 
tion of law generally, before taking up the limited branch 
of it with which I shall have to deal. 

It is to be regretted that the subject of interpretation Position and 
of law has not in modern times received that decree of oe ee 
attention which it deserves. The rules of interpretation SE 
may well rank as an important branch of what is called 
the adjective law. The part that these rules play in the 
administration of justice is by no means less important 
than the rules of procedure or the rules of evidence. 
Primarily the Courts have to deal with three things ;— 

(1) Laws dealing with rights and lhabilities, (2) Facts 
which establish such rights and liabilities in particular 
cases and (3) the machinery of administering the law and 
of ascertaining facts. Leaving the last matter apart, as 
being rather of an incidental character, tke main duty 
of the Court is, to deal with the substantive law, with 
which they are supplied by the State, and with the facts, 
with which the parties propose to supply them. To assist 
them in respect of the latter duty, there is the law of 
Evidence. To assist them as regards the former 
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duty, there are the rules of interpretation. Thus, the 
rules of interpretation stand side by side with the rules of 
evidence. Yet the former have scarcely received that 
degree of attention as the latter. Probably, it will be 
said that the Judges know to interpret the law without 
any hard and fast rules to guide them. If that is so, it 
may be said with almost equal reason that the Judges 
ought to know what evidence to receive and what to 
reject, without any set rules to govern them. No doubt, 
as a matter of fact, a well-trained Judge hits upon the 
proper interpretation of a passage of law, without think- 
ing of any rules of interpretation, that may exist on the 
subject. Similarly, a man with common sense argues 
rightly without any knowledge of logic. No one, however, 
will say that logic is uncalled for, because many men 
reason rightly, without any consciousness of logic. No 
more can it be said that rules of interpretation are un- 
necessary, because good Judges interpret law properly, 
without thinking of any rules on the subject. 

The truth is, if the subject of the rules of interpre- 
tation of law has been comparatively neglected, it 1s not 
because of a want of necessity for it, but because the 
necessity has been supplied loosely and empirically by 
what is known as precedents and rulings. 

In England, books on interpretation of law deal with 
the interpretation of Statute Law. One of the earliest 
works of this kind was the work of Sir Fortunatus 
Dwarris, which was published about the middle of the 
nineteenth century. This work with that of the Ameri- 
can Jurist Mr. Sedgwick, and the book written by Henry 
Hardcastle, were for sometime the leading works on the 
subject of interpretation. Mr. Wilberfo-ce’s work on 
the interpretation of statutes is a valuable addition to the 
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literature on the subject. But the work which is mostly 
resorted to at the present day as an authority on inter- 
pretation is that by Sir Peter Benson Maxwell, the 3rd 
edition of which is by Mr. A. B. Kempe. 

From a perusal of this last work it will appear that 
much yet remains to reduce the subject to anything like 
a scientific shape. The following is the opening section 
of this book: 

“A statute is the Will of the Legislature; and the 
fundamental rule of interpretation, to which all others 
are subordinate, is that a statute is to be expounded 
“according tothe intent of them that made it.” The 
object of all interpretation of it is to determine what 
intention is conveyed, either expressly or by implication, 
by the language used, so far as it 1s necessary for deter- 
mining whether the particular case or state of facts pre- 
sented to the interpreter falls within it. When the 
intention is expressed, the task is of verbal construction 
only ; but when the statute expresses no intention ona 
question to which it gives rise, and yet some intention 
must necessarily be imputed to the Legislature regard- 
ing it, the interpreter has to determine it by inference 
grounded on certain legal principles. The Act, for ins- 
tance, which imposes a penalty, recoverable summarily, 
on every tradesman, labourer and other person who 
carries on his worldly calling on a Sunday, would give 
rise to a question of the former kind, when it had to be 
determined whether the class of persons to which the 
accused belonged was comprised in the prohibition. 
But two other questions arise out of the prohibition: is 


the offender indictable as well as punishable summarily ? | 


And is the validity of a contract entered into in contra- 
vention of the Act, affected by it? On these corollaries 
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or necessary inferences from its enactment, the Legis- 
lature, though silent, must nevertheless be held to have 
entertained some intention, and the interpreter is bound 
to determine what it was. ” 

“The subject of the interpretation of a statute 
seems thus to fall under two general heads : what are the 
principles which govern the construction of the language 
of an Act of Parliament ; and next, what are those which 
guide the interpreter in gathering the intention on those 
incidental points on which the Legislature is necessarily 
presumed to have entertained one, but on which it has 
not expressed any.” 

The two questions summed up as above may be as 
well put in the following language : 

(1) What is the meaning and intention of a parti- 
ular word, sentence or passage ? 

(2) Whether it constitutes an obligatory rule of any 
kind or a quasi-obligatory rule or a non-obligatory matter 


in cases where the intention and meaning is not suffi- 


ciently explicit on these points ? 

Mr. Maxwell first of all treats of what is called the 
Literal Construction. He broaches this topic as follows: 

“ The first and most elementary rule of Construction 
is, that it is to be assumed that the words and phrases are 
used in their technical meaning if they have acquired one, 
and in their popular meaning if they have not, and that the 
phrases and sentences are to be construed according to 
the rules of grammar ; and from this presumption it is not 
allowable to depart where the language admits of no other 
meaning ; nor where it is susceptible of another meaning, 
unless adequate grounds are found, either in the history 


or cause of the enactment or in the context or in tlre 
consequences which would result from the literal inter- 


Google 


THE INTRODUCTORY LECTURE. 5 


pretation, for concluding that that interpretation does 
not give the real intention of the Legislature. > If there 
is nothing to modify, nothing to alter, nothing to qualify 
the language which the statute contains, it must be cons- 
trued in the ordinary and natural meaning of the words 
and sentences.” * 

You will find from the above: 

First.—That the words and sentences of a statute 
must be construed in their natural and ordinary meaning, 
unless there be something to modify, to alter or qualify 
that meaning. l 

Secondly.—That the natural and ordinary meaning 
is the popular meaning, unless the word or phrase has 
acquired a technical meaning well understood by those 
conversant with the subject. 

Thirdly.—That phrases and sentences which re- 
quire to be combined according to rules of grammar. 

Fourthly.—That when adequate grounds are found, 
either in the history or cause of the enactment or in the 
context or in the consequences which would result from 
the literal construction, for concluding that the ordinary 
and natural meaning does not give the real intention of 
the Legislature, that meaning may be departed from. 





4 Bac. Ab Statute (I) 2; Grot. b. 2, c. 16, ss. 2, 3; Puff. L.N. b. 
5, c. 12; Warburton v. Loveland, Huds. & Br. 648; Becke v. Smith, 
2M & W. 191; Everett v. Wells, 2 M & Gr. 269; R. v. Pease, 4 B. 
& Ad. 41; McDougal v. Paterson, 11 C. B. 755; Mahan v. May, 13 
M. & W. 511; Mattison v. Hart, 14 C. B. 385; per maule J. in 
Jefreys v. Boosey, 4 H. L. 815; per Lord Wenslydale in Grey v, 
Pearsen, 6 H. L. 106, and Abbot v Middleton, 7 H. L. 114: R.v. 
Millis, 10 C. L. & F. 749, per Lord Brougham ; Attorney-Gen v. 
Westminister Chambers Assoc, 1 Ex. D. 476, per Jessel M. R ; 
Cull v. Austin, L. R. 7 C. P. 234 ; R.v. Castro, L. R. 9, Q. B. 
360; Bradlaugh v. Clarke, 8 App. Cas. 384, per Lord Fitz Gerald 
Hornsev L. B. v. Monarch Bldg. Soc. 24 Q. B. D. 5, per Lord 
Esher M. R. ; Travis v. Uttlev, [1894] 1 Q. B. 233, 

* St. John’s, Hampstead v, Cotton, 12, App, Cas. 6, per Lord 
Halsbury L. C. ee So 
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Four con: These four general rules have their counterparts in 

ec our ancient Sanskrit works on interpretation in what are 

Shastra. called the (1) principle of the Sruti, (2)that of Linga(3) 
that of Vdkya and (4) that of Prakarana. 

(1) The principle of the Sruti is that, when a sen- 
tence is complete and explicit in sense and grammar, no 
attempt should be made to strain or twist its meaning. 

(2) The principle of Linga is that, when a word or 
expression has more than one meaning, and the natural 
or ordinary meaning of a word or expression does not 
harmonize with the context or the subject, its technical 
sense is to be determined by the context or by reference 
to other parts of the subject. 

(3) The principle of Vakya is that, where words and 
sentences are not connected in an explicit or clear man- 
ner, they should be joined grammatically, so as to make 
a sensible proposition. | 

(4) The principle of Prakarana is that, when a sen- 
tence orclause makes no complete sense by itself, however 
clear its meaning and grammatical composition may be, it 
should be read into or with some other passage with which 
it coalesces, according to the nature of the whole subject. 

Thus, the general rules indicated by Maxwell more 
or less correspond to the general rules of the Mimdansa 
Shastra. But, whether, you take them as treated in 
the old sanskrit works or in modern Western works, you 
see that these general rules are hardly of much practical 
use. These rules assume that there is a sharp line of 
demarcation, between a case in which the literal principle 
(the Sruti principle) is to apply, and one in which one or 
other of the other principles ts to apply. But as a mat- 
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ter of fact, it is very hard in doubtful cases to distinguish 
whether the circumstances of a passage justify the one or 
any other modes of construction. In fact, the general ru- 
les do not go much further than saying where the literal 
construction is applicable, apply it ; and where any other 
mode of construction is applicable, apply that. Therefore Nec E 
illustrative cases are necessary. Ifa tangible concrete case illustrative 
is given to show where the literal construction is legitimate S 
and another such case is given to show where it is inappli- 
cable, then one can effectively guide himself in the prac- 
tice of interpretation. Hence, the useful part of an work 
on interpretation is that in which such illustrative cases 
are given. The Hindu system of interpretation deals 
with such illustrative cases. They are called Nyayas or 
Adhikaranas. 

English books on Construction of statutes also mostly 
deal with illustrative cases. For instance, in Maxwell. 
you find that after enunciating the general rules stated 
above, he goes on to take up particular cases or particu- 
lar classes of cases to show how far the literal principle 
should extend, and under what circumstances the princi- 
ples of construction by context and by other considetra- 
tions should be applied. 

Again, there are certain presumtions of an elemen- Ayioms. 
tary or axiomatic character affecting interpretation which 
have been recognized in ancient and modern times. The 
following is one of these. 

It is to be presumed that a law-maker never used a 
word or sentence without purpose and meaning. Hence 
it is laid down that, 

“A statute ought to be so construed, that if it can be presumtion 
prevented, no clause. sentence or word shall be superflu- 3gainst su 


: teat perfluity, 
ous, void or insignificant.” 
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Anarthakya. Corresponding to this there is the Sanskrit maxim 
that construction should be, if possible, free from the de» 
fect called Anarthakya (attributing meaninglessness). 

Presumption That contradictions should not be too easily assumed 

ale er is another axiomatic principle of an universal character. 
English writers of interpretation proceed on this principle 
in insisting that construction should be so as to harmo- 
nize one provision with another. According to Sanskrit 
writers, if there be a direct and clear conflict between two 
texts, the effect is that the binding effect of both is neu- 
tralised, and that one is left to accept either at his option 

Vikalpa. (Vikalpa). This being so, they maintain that it is a faulty 
construction to allow sucha disastrous result, if there 
be any means left open to reconcile the texts. 

You will now have some idea of the nature of the sub- 
ject of interpretation of law in general. But interpreta- 
tion in general is not the subject on which I am to lecture. 


Section II. Introductory remarks on the Mimânså 
system of interpretation 


The subject on which I have to deliver the follow- 
ing lectures is, “the rules of interpretation in Hindu law 
with special reference to the Mimânså Aphorisms as ap- 
plied to Hindu Law.” This subject cannot be better in- 
troduced than in the language of Sir John Edge, C.J., 
who with reference to a question of Hindu Law arising 
before him, observed as follows:— 

Sir J. Edge’s “The question is how is the text of Vasistha to be 
observations. —onstrued. It must clearly be construed according to 
the rules for the construction of the texts of the sacred 

books of the Hindu Law, f authoritative rules on the 

- subject exist. That rules for the construction of the 


Google 


THE INTRODUCTORY LECTURE. Q 


sacred texts and law of the Hindus do exist cannot be 
disputed, although those rules have been frequently 
overlooked or not referred to by Judges or English text 
writers, probably because they are in Sanskrit and have, 
so far as I am aware, not yet been translated. That 
they are rules of the highest authority is obvious from 
the manner in which they have been referred to by Mr. 
Colebrooke.” ? 

Mr. Colebrooke treats of the MimAns& Aphorisms in 
one of his Miscellaneous Essays, Vol. I. The following 
short extract from this Essay will show the high import- 
ance he attaches to the Mimånså Aphorisms as regards 
the interpretation of the Hindu Law:— 

“A case is proposed either specified in Jaimini’s 
text or supplied by his scholiasts. Upon this a doubt or 
question is raised, and a solution of it is suggested, which 
is refuted and a right conclusion established in its stead. 
The disquisitions of the Mimånså bear, therefore, a cer- 
tain resemblance to judicial questions; and, in fact, the 
Hindu Law being blended with the religion of the people 
the same modes of reasoning are applicable, and are 
applied to the one as to the other. The logic of the Mı- 
mans& is the logic of the law—the rule of interpretation 
of civil and religious ordinances. Each case is examined 
and determined upon general principles; and from the 
cases decided, the principles may be collected. A well 
ordered arrangement of them would constitute the philo- 
sophy of the law, and this is, in truth, what has been 
attempted in the Mim4nsa.”’® 

Prof. Max Muller in his book on the Six Systems of 


I I. L.R. 14 All. p. 70. 
2 Colebrooke’s Miscellaneous Essays, Vol. I, p. 342. 
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Indian. Philosophy speaks of the Mimans4 ShAstras in the | 


same strain as follows:— g 
Pr Bata “We may wonder why Purva-Mimånså should ever 
Mimàånså, have been raised to the rank of a philosophical system 
by the side of the Uttar-Mimånså or the Vedanta, but it 
is its method rather than the matter to which it applied, 
that seems to have invested it with a certain importance. — 
This Mimånså method of discussing questiens has been 
.° `., © adopted in other’branches of learning’ also, fos instance, 
by the highest legal authorities in trying to settle Sgptest- 
' ed questions of law. We meet with it in other syst 
of philosophy also as the recognised method of discussin® 
various opinions before arriving at a final conclusion.” * 4 
‘Dr. Thibaut in his introduction to the translation of 
the Artha Samgraha observes as follows:— zo o a 
Dr. Thibaut , ‘The Mim4nsa certainly deserves greater attention ' 
on Mimansa, than it has hitherto received. It has indeed none of the | 
attractions which the other Darsanas derive from the 
speculative character of their contents; its scope is limited 
and the nature of the investigations in which it is engaged 
leaves no room for high flights of the imagination. But 
it possesses counterbalancing advantages. Its subject- 
matter is of a positive nature, its method is sound and its 





reasoning in most cases convincing.” 
Peculiar ime | Rules of interpretation possess an importance in 
portance of í 
the fixed respect of the Hindu Law, greater than in regard to the. 


rules of in- — Jaw of any other country.’ It is for this simple reason, viz.. 





$ 


1 The six systems of Indian Philosophy p. 275. 

2 fatifuaterfert4 anfa waeag Arafgad: gad Ata ee |- 
Kulluba’s Commentary on Sloka 1, Ch. I„ and also way 
Harmaqan fadtaa Medhatithi’s Commentary on Sloka 1, 
Ch. II. 
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that the Hindu Law has always been more or less indepen- 
dent of the State. A well-known Anglo-Indian writer in 
speaking of the Mahomedan Law observes that the 
- Mahomedan Law has always been independent of the 
-sovereign power, being under the control of the Doctors 
of the Islam religion. If this.is true with regard to the 
- Mahomedan Law, ‘itis no less so as regards the Hindu 
Law. A brief history of the vicissitudes’ through 
_ which the Hindu Law had to pass from the dawn of so- 
‘ciety down to the present time, will at once show, that 
the Hindu Law is not a State-made law and that the 
administration of it was never at the absolute control of 
the sovereign authority. When the state takes the abr 
solute charge not only of administering the law, but also 
of making it, questions of interpretation hardly possess 
_.any great importance ; for, in such a case, whenever any 
doubt or difficulty arises, it is capable of being easily 
cut short by the supreme authority of the state either 
inthe shape of legislation or by the fiat of the Judges 
having ultimate jurisdiction as constituted by the sove- 
reign authority. But when the law is carved out of writ- 
ten religious works, to the authority of which people im- 
plicitly submit, and when the administration of such law 
is left more or less, as it must be, in the hands of men 
learned in religious books or supposed to be so, the ne- 
cessity of fixed rules of interpretation arises as a matter 
of course and has naturally a greater importance than in 
the other case; for, in this case, the decisions of the per- 
sons entrusted with the administration of. the law are 
open to discussion on the part of the brothers of the 
same profession, even if not on the part of the mass of 
people. | g 
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Now look at the history of the Hindu Law, which 
is as long as the history of the nation itself. Various 
are the stages through which the Hindu Law has passed. 

The first stage of the Hindu Law was the stage of 
which there was no writing. That during a considerably 
long period of the Hindu nation, rather of the Indo-Aryan 
nation, writing was unknown, is clearly shown by the 
terms Sruti and Smriti as applied to the religious tenets 
and the sacial rules respectively of this people. Both the 
terms go to show that the means, by which knowledge 
passed from one generation to another was, oral commu- 
nication. Then what was the difference between the two 
—the Sruti and Smriti, hearing and remembering, res- 
pectively ? 

The difference seems to have been this. In the case of 
the Srutithe matter was embodied in set forms of language, 
mostly in metre, so that the wards could be recited and 
sung. There were elaborate rules, known as Shiksha, 
which taught the made of learning the Vedas by rote and 
the manner in which they should be recited. It was alto- 
gether a mechanical process. But in the case of the 
Snritis it appears that what was cammunicated was the 
substance of a matter—information and thought—in 
which language was of no consequence. So the one was a, 
matter of speech and the other was a matter of memory. 
The ane represented the revealed law which admit- 
ted of no change, the other the floating traditions of cus. 
tom and practice, which naturally influenced the conduct 
of the society. The former was naturally of superior au- 
thority to the latter, and, as a matter of course, when 
both covered the same ground, the revealed law would 
prevail over the unrevealed. But therc is no doubt that 
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both came down side by side. This is clear from the 
fact, that many of the venerable Rishis, with whose names 
the Srutis are associated, are indentical with the names 
with which the Smritis are associated, such as Manu, 
Atri, Angiras, etc. 

In this first stage there is every reason to conclude 
that the duties which are now done by courts of law, 
were done by the heads of clans and families, 2. e., the 


leading men of the Gotras and Prabaras, either by them- 


selves or by getting an umpire selected by the parties. 

“Let the Heads of the family, or the chief of the 
society, or the inhabitants of the city or of the village, 
select an umpire approved by both parties.’ 

This was a stage in which the law was forming, 
their seeds being in the Srutis, which were then as even 
now regarded as the fountain head of all law. 

The second stage of the Hindu Law commences with 
the introduction of writing. But it cannot be supposed 
that as soon as writing was introduced, the whole of the 
Smritis was reduced to writing. They were a floating 
mass of information, and it would naturally take time 
to reduce them to systematic written shapes. The Srutis, 
as meaning the Mantras (hymns), must have been reduced 
to writing in a much shorter time. But if there was delay 
in the Smritis being reduced to writing, the substance of 
them and some of the Bradhmanas found expression in 
written language, at first in the form of the Sutras. 

So, this second stage, I shall call the stage of writ- 
ten Sutras. It is, however, very probable that the Sutras 
existed before writing was introduced. Prof. Max Mul- 





1° Bhiigu cited in the Smriti Chandrika, 
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ler, however, by his minute researches on the subject 
has come to the conclusion that the Sutra period began 1 

when the period of the Mnemonic Sanskrit literature 

ended. He says “we have to begin our study of Indian 

Philosophy with the Sutras, these Sutras themselves 

must be considered as the last outcome of a long conti- 

nued philosophical activity carried on by memory only.” 

| In this period although the revealed law retained 

its old name Sruti (heard), it became the written Vedas 

or scriptures, which were to be read (Swadhyaya). 

The Smritis were represented in the written Grihya and 
Dharma Sutras, such as those of Ashwaldyana, SAnkhy- | 
Ayana, Gobhila, Apastamba, Paraskara, Baudhayana, and l 
Vashishtha, etc. | 

But these Sutras from their very nature, were far 

from being .exhaustive, so they were naturally supple- 

| ` mented by the third grand source of law, as declared by 

Manu, custom and usage. So, in this period, the written 

law had been half formed and was growing by the addi- 

tion of customary law. The distinction, however, be- 

tween the Srauta law and Smårta law was marked enough 

in this period, as in the subsequent periods, the two 

going side by side with each other. 

In this stage, along with the Grihya and Dharma 

Sutras mentioned, the Manu Smriti appeared in the 

. shape of M4nava Sutra. There is no reason to doubt 

the conclusion of the European scholars that, the metric- 

al versions of the several Smritis in their codified forms, 

m the shape of Samhit4s, were subsequent to the Sutra 

stage.. But even in this infant age (Sutra stage) of 


: 1 The Six Systems of Indian Philosophy by Pref. Max Muller 


Google 


THE INTRODUCTORY LECTURE. 15 


written law, rules of interpretation had become necessa- 
ry and had been formulated more or = in the Kalpa 
Sutras of Ashwaldyana and the rest. ~~ 4 

In the new development of the society in this stage, 
the principles by which leadership was recognised, had 
been enlarged. To the class of leaders, by reason of be- 
ing heads of clans and families, was added a class of 
leaders by learning, as the Vedas had become a subject 
of learning, having been reduced to writing ; and a class 
of learned men had been formed. Naturally, therefore, 
in this stage the learried class had a predominant share 
in the administration of justice. This learned class- 
along with the heads of clans and families, and, in the. 
case of villages and towns, with the villagemen and 


townsmen, formed the sources from which the Judica. 


tories were drawn; the king being also a factor where. 
there was one. 

“The villagemen, the townsmen, assemblages of 
families, associations of artisans, and a scholar in the. 
Jour sciences, persons belonging to the same clan, allied 
families, constituted judges, and the king [are several 
judicatories.|’”* ae 3 

In this (second) period, the law which the courts, 
constituted as indicated above, had to administer, was 
evidently derived not only from the Srutis and the 
Srauta Sutras and the Grihya Sutras but also from prac- 
tices and usages such as prevailed in those times. :. The 


Srauta Sutras were Sutras which regulated chiefly the. 


acts of worship and sacrifices; and the Grihya and 
Dharma Sutras, acts relating to domestic duties and 
duties between man and man. 


s* s T 
va oe PSs 
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Now we come to the third stage, the stage of Sam- 
hitå or codification. In this stage the Vedic literature, as 
well as the Smniti literature, having both been enlarged 
and amplified there was the need of classifying and co- 
difying them. Thus, the Vedas were embodied in the 
forms of the Samhitds and were classified, and their 
branches were elaborately exhibited. A new departure 
was also taken in the Smriti literature, from the Grihya 
and Dharma Sutras to the Samhitas or institutes which 
were called the Dharma Shastras. The Aryan power in 
the land had extensively increased and many were the 
people and territories which were brought under the 
Aryan rule. Great kings and great kingdoms had come 
into existence, and the administration of justice had be- 
come an important factor in civil life. With these 
changes a demand for large and comprehensive insti- 
tutes of law necessarily arose, and this demand was 
satisfied. The subject of the change from the Grihya 
and Dharma Sutras to the various Samhitâs or the 
Dharma Sh&stras, has engaged the attention of many 
European scholars, such as Prof. Max Muller, West and 
Buhler. They considered the Sutras to be more ancient 
than the metrical codes. The reasoning, by which this 
view is supported, will be found in Max Muller’s History 
of Ancient Sanskrit Literature, pp. 132, 199, 206—208, 
and his letter printed in Morley’s Digest, Introduction. 

Scholars have also discussed the question, as to 
whether the Dharma ShAstras as they appear now came 
into existence as binding treatises, explaining the law as 
it existed at the time, having the same character as the 
institutes of Justinian; or they were merely literary 
works in which the social views of distinguished writers 
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were published. The Hon'ble Dr. G. D. Banerjee in 
his Tagore Law Lecture, inclines to the second view and 
Dr. T. N. Mittra inclines to the first view. Thus these 
two Doctors differ. It appears from the whole history 
of the subject, that our Dharma Shastras do not come 
under the category of literary productions. They were 
text books on law, such as, Blackstone’s Commentary 
and the like ; and had neither the force of statutes on the 
one hand, nor, on the other hand, were they mere lite- 
rary productions with no pretence to authority. 


The more important question in connection with my 
subject is that of the mode in which the law was adminis- 
tered in this period. It would appear that as the law it- 
self had become elaborate and extensive, so were the 
machinery of administration and rules of procedure. 
There were two sets of courts available to the litigants; 
firstly, the courts constituted directly under the State 
authority; secondly, the courts of a popular character 
and constituted by the people themselves. On this sub- 
ject, instead of giving tedious descriptions from the sans- 
krit works, I would place here the short description given 
by Colebrooke. Under the head of State courts would 
come the fellowing:— 

“Places of resort for redress are :— 


i. “The court of the sovereign, who is assisted by 
learned Brahmins as assessors; it 1s ambulatory, being 
held where the king abides or sojourns.”’ 


i. “The tribunal of the Chief Judge appointed by 
the sovereign and sitting with three or more assessors 
not exceeding seven. This is a stationary court, being 
he'd at an appointed place.” 
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iii. “Inferior Judges appointed by the sovereign's 
authority for local jurisdictions; from their decision ap- 
peal lies to the court of the Chief Judge, and thence to 
the Raja or King in person.” 

“Uuder the head of popular courts would fall the 
following”:— 

i. “Assemblies of townsmen, or mectings of persons 
belonging to various tribes and following different pro- 
fessions but inhabiting the same place.” 

ii. “Companies of traders or artisans; conventions 
of persons belonging to different tribes, but subsisting 
by the practice of the same profession.” 

in. ‘Meetings of kinsmen, or assemblages or re- 
lations connected by consanguinity. The technical 
terms in the Hindu Law books for these three grada- 
tions of assemblies are:—i. Puga, ii. Sreni, and iii. Kula.” 

‘Their decisions or awards are subject to revision; 
an unsatisfactory determination of the ‘Kula’ or ‘family’ 
is revised by the ‘Sreni’ or company, as less liable to sus- 
picion of partiality. From the award of the ‘Puga’ or 
assembly, an appeal lies according to the statutes of the 
Hindu Law, to the tribunal of the ‘Prad Vivaka’ or 
Judges; and finally to the court of the Raja, or Sovereign 
Prince.” 

It would seem that the King’s court is to be assis- 
ted by learned Brahmins as assessors. The qualifications 
of these assessors are given at Iength. Leaving the other 
qualifications apart it is important to note, that acquain- 
tance with sacred Iaw, which includes rules of Mim&ns& 
according to Y4jnavalkva,’ is ome of the qualifications. 


1 Colebrooke, Miscellaneous Essays, pp. 401— 2, 
2 Yajnavalkya, 1, 3 
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“The assessors of the King’s Court of Judicature 
should be men skilled in sacred law, sprung from good 
families, rigidly veracious and strictly impartial towards 
friends and foes.’”* 

Then, again, as regards popular courts consisting of 
assemblies of qualified persons, one member is to be a 
person who, according to Vashishtha knows the Mim4nsa. 

“Four students (of the four Vedas), one who knows 
the Mimansa, one who knows the Angas, a teacher of 
the sacred law, and three eminent men who are in three 
(different) orders, (compose) a legal assembly consis- 
ting of at least ten (members). 

The above-mentioned verse is also quoted in Bau- 
dhayana.’ 

Thus, the paramount importance of a knowledge of 
the rules of interpretation has been prominently recog- 
nized from the earliest times. In fact the history of the 
administration of the Hindu Law, so far as I have briefly 
given it, shows it. And now I might at once proceed to 
the consideration of the Mimansa Sutras as laid down by 
Jaimini, whose followers addressed themselves to that de- 
voloped state, both of the Srauta literature and of the 
Dharma Shastras, which was found in the period, called 
by me the Samhita period. But it would be more satis- 
factory to continue the brief survey of the history of the 
Hindu Law two steps more, namely, the Bauddha period 
and the Mahomedan period. 


It would appear that in the Buddhistic period there Fourth stage: 
Ruddhistic 


was no revolution in the administrative rhachinery of the period 


19 Narada I. S. 2. 7. 1. 
2 Vashishtha, ch. HH, p 20. 
3 Baudhayana, Prasna 1, Adhvaya I, Kandika I, 
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country; but only the religion of the sovereign and of the 
adniinistrative authorities was altered. This, no doubt, 
introduced certain modifications in the rules of adminis- 
tration. It is not very easy to determine the extent of 
the modifications thus introduced. That Buddhism did 
not interfere with the Hindu Law and Hindu usages and 
customs, 13 shown by the significant fact that the Burmese 
Law-Books do not only profess tobe based on the code 
of Manu, but they have actually a great numer of rules 
in common with that work. 

The great founder of Buddhism never did anything to 
suppress liberty of thought and action; on the contrary, 
his great object was to promote these, and to teach the 
doctrine that the mission of every individual was to im- 
prove his character and life, untrammelled by the fetters 
of dogmatism and conventionalism. After his time his 
followers in true faithfulness to their great master, were 
inclined to foster, if not to create, representative institu- 
tions. Even in settling the doctrines of the state religion 
they adopted the principle of being guided by representa- 
tive councils. Therefore, the existing system of Hindu 
popular institutions, such as village communities and 
assemblies, had their full play under the Buddhistic rule. 
But any compilation or digest of Hindu law, that might 
have come into existence in this period, would naturally 
keep it more or less clear of the ritualistic dogmas of the 
Hindu religious books. 

But was any such compilation or digest undertaken 
during the pretty long period of Buddhistic rule? Un- 
doubtedly the King’s court and courts subordinate to it, 
had not ceased to exist during this period and it is also 
undoubted that these courts did not ignore the Hindu Law 
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regarding property. Then how did these Buddhistic 
courts administer the Hindu Law? Orthodox Brahmin 
assessors could hardly be expected to co-operate with 
them. These considerations tend to show that there was 
some digest or compilation of the Hindu Law made in 
their time, which was more or less free from the charac- 
teristic features of Hindu conservatism. It would 
appear that Biswarupa’s commentary of Yajnavalkya 
which was followed by Vijnaneshwara in writing the 
Mitakshara was sucha book. Thus Mitakshara bears 
the impress of Buddhistic influence. 

Mitakshara begins by discarding the fundamental 
principle taught by the Vedas, that property is for spiri- 
tual benefit, and that its devolution depends on con- 
siderations of such benefit alone. Then, again, the 
tendency shown in the Code of Manu and most of the 
Sambhitas is to allow free partition and devolution; cer- 
tainly, there is nothing in them to tie up property; but 
the Bauddhas favouring monastic institutions were na- 
turally partial towards the principle of perpetuity. 
And the Mitåksharå, too, characterises itself by favour- 
ing the same principle. Then, again, what can be the 
reason for the Mitakshara becoming the governing law 
for almost the whole of India to the exclusion of Manu’s 
Code with able commentaries on it? This would be 
hard to understand except by supposing that the Bauddha 
king considered Manu’s Code to represent orthodox 
Hinduism in a greater measure than the Yajnavalkya 
Samhita, as explained by Biswarupa, who was followed 
by Vijnaneshwara. They and their Hindu successors 
adopted this work for the guidance of their courts 
throughout their dominions, where it still prevails except 
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in Bengal from which it was displaced by Jimutavdhana, 
who apparently flourished after the complete revival 
of Hinduism. In this connection, it may also be noted 
that according to Webber', Y4jnavalkya is virtually 
described in the Mahabharata as a Buddhist teacher. 
These are considerations which naturally lead one 
to think that Vijnaneshwara, the author of Mitakshara, 
might not have been an orthodox Hindu. He was an 
ascetic (Sanny4si). It is said, he was a disciple of 
Sankardcharya, as Colebrooke observes. But there is 
no certain proof of this, as has been shown by some 
writers.’ But that he was an ascetic is an admitted 
fact. For an orthodox Hindu Sanny4si to write a large 
book on law is not an usual thing, while one with a pro- 
Buddhistic tendency, might well doit Mitakshard’s treat- 
ment of the subject of succession of Yatis and Sannyåsis 
is characteristic. However, my justification for entering 
on this question is, that I shall have largely to consider 
the principles of interpretation adopted by the Mitak- 
shara. And, it would help one to understand these 
principles better, if one can form an idea of the circums- 
tances under which the book was written. A few words 
more are necessary to explain the influence which the 
Buddhistic rule had upon the Hindu Law and the mode 
of administering that law. 
Agni purdna Agnipurana is a treatise written after the Bauddha 


eee period ; for, it refers to events connected with Buddhism. 
ae ie Chapters 252 to 258, both inclusive of this Purana are 
eiod 7 devoted to the subject of law, the law courts and judi- 


1 Ind. Lit. p. 237. 
2 Nelson—The Scientific study of the Hindu Law, p. 84. 


3 Buhler Journal Bombay, R. A. S, Vol, IX, No. XXV. 
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cial proceedings. In chapter 253, (Secs. 21 to 37), the 
constitution of the courts is described much to the sante 
effect as they have been described to have been during 
the period before Buddhism. This shows that there had 
not been much change inthis respect during the Bauddha 
period. Butasregards the popular assemblies, it appears 
that during the Buddhistic rule, their scope and functions 
had been considerably enlarged and their position more 
firmly established. This would appear from the follow- 
ing passages in chap. 257, (from secs. 38 to 47) :— 

“ The man who would rob a public property, as well 
as the one who would dishonour and violate the decision 
of the public assembly of his country, should suffer an 
exile, and all his goods and chattels should be con- 
fiscated. All questions of public utility should be sub- 
mitted to the decision of the public assembly (Samuha 
Hitabadi), and their decision shall carry the weight of 
law. Any one acting in direct contravention of such a 
decision, shall be liable to fine. A man deputed on a 
public errand by a public assembly and gaining anything 
in connection therewith should deposit the same in the 
public purse. In the alternative he should be liable to 
refund to the public exchequer eleven times of its value, 
if not voluntarily depositing the same. ” 

“The executive committee of such an assembly 
should consist of men, pure in conduct, and well versed 
in the Vedas, and who would be above all greed and 
corruption ; and the assembly should carry out their 
orders without the least questioning. The same shall 
hold good in the ease of trade guilds, as well as in the 
guilds of artisans, or in the councils of men professing a 
religion, other than the established one of the country, 
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The king should maintain the separateness of those 
trade guilds, and encourage the public assembly of his 
realm. ” 

It would also appear from this Purdna that almost 
allthe branches of law, had attained a degree of develop- 
ment which may well compare with the Anglo-Indian law 
of the present time. The law of property, of contract 
and mortgage, of torts and crimes, of procedure, evidence, 
and limitation, all seem to have been understood and 
settled to a degree, by no means unsatisfactory. 

Hence, necessarily, the rules of interpretation were 
also placed on a more liberal basis, as will appear from 
the following passages. In secs. 50 to 52, ch. 253 
occurs the following: “A principle of cquity should be 
deemed as a better authority in the conflict of the tenets 
of law codes on a particular point. ” 

The resemblance between the law sections of the 
Agnipurana and the Vyavahara Kanda of Yajnavalkya 


is striking. 


The fifth and the last epoch of the Hindu Law, that 
I shall briefly notice, is that of the Mahomedan rule. 
Colebrooke observes: “It would be an interesting sub- 
ject of inquiry to dstermine how far the Hindu courts 
and laws were allowed to remain in force during the five 
centuries and a half of Mahomedan predominance 
throughout [ndia.’’ Unfortunately, however, there is a 
little of recorded information on the subject. But we 
have these two significant facts, that in the 16th century, 
Dalapati, one of the ministers of the well-known Nizam 
Shah dynasty of Ahmednagar, wrote an enormous Digest 


of Hindu Law called Nrisinhaprasada; and it also appe- 


Google 


THE INTRODUCTORY LECTURE. 25 


ars that Todar Mal, the able and powerful Hindu Minister 
of Akbar, wrote a similar Digest of Hindu Law named 
Todarananda’s Vyavahara Saukhyas, whichcontains among 
other . things a chapter on Civil Procedure and the Law 
of Evidence. A complete manuscript of the former book 
is preserved in the Sanskrit College Library, Benares, 
and a manuscript of the first section of the latter book is 
to be found in the library of the Deccan College, Poona. 

However, itis clear that the Mahomedan rulers did 
not interfere with the Hindu Law. “By the original 
theory of the Mahomedan government,” as observed by 
Elphinstone, “ the law was independent of the State or 


rather the State was dependent on the law. ’”. 


If this was 
so with regard to the Mahomedan Law, by instinct the 
Mahomedan rulers would let alone the Hindu Law. 
Besides, it was in no way profitable to them, nay, posi- 
tively inconvenient and troublesome to interfere with the 
internal social economy of the Hindus. All they cared 
for, was the realisation of the revenue, as Sir H. Maine 
observed. Accordingly, they contented themselves with 
introducing changes in the revenue law of the country. 
The Pathans in theirown country had asystem of feu- 
dalism, greatly resembling that which obtained in medi- 
zval Europe. With their rule that system of feudalism 
was introduced into India in connection with the reve- 
nue system, in the shape of the Zemindary institutions. 
Under Zemindary system the raiyats were obliged to 
render certain services and payments to Zemindars, 
which were much like the services and payments of the 
vassals of England to their Lords. The marocha was a 


sum to be paid by a ralyat to the Zemindar, on occasion 





— 


1 Kiphinstone’s History of India, p. 484, 
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of a marraige in the raiyat's family. Then what were 
called the dAzkshas and mangans, were contributions to 
be made by the ralyats on the occasion of marraige, 
Sradha and the like, in the family of the Zeminder. I 
need hardly refer to the other mathuts and abwabs which 
are matters of history. As for the raiyats fighting for 
the Zemindars the Magistrates of the present day have 
not yet been able to completely eradicate the practice. 
The Zemindars under the Pathan rule were much 
like the Barons of the medizvel age. Andthe Zemin- 
dars had their courts, which were like the courts of the 
Barons of England. The effect of this change was 
that, the popular assemblies, which we have seen to have 
existed down to the end of the Hindu period, fell into 
disuse. But yet the village assemblies and village 
communities remained. 


The administration of the Hindu Law under the 
Pathan rule was in simple cases in the hands of the vil- 
lage communities, while in complicated questions, the 
parties generally used to state their cases before any 
distinguished Pundit or College of Pundits, whose deci- 
sion was accepted by them. 


With the Mogul conquest and the extension of the 
Mahomedan dominions, two other distinct classes of 
tribunals arose : ‘‘Those,” to quote the words of Elphin- 
stone, “of the Cazis which recognised the Mahomedan 
Law alone and which acted on application and by fixed 
rule of procedure, and those of the officers of Govern- 
ment whose authority was arbitrary and undefined.’’* 


Elphinstone’s History of India, p. 434. 
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The highest Court was “composed of an officer 
named Mir Ad! (Lord Chief Justice) and a Cazi. The 
latter conducted the trial and stated the law; the other 
passed judgment and seems to have been the supreme 
authority.”* But the cases decided by this tribunal were 
generally cases between Mahomedans, as also cases 
between Hindus relating to contracts, torts and crimes. 
As regards questions involving principles of Hindu Law 
of property, they were left to the Hindus themselves 
who got them settled by Pundits or Colleges of Pundits 
as stated above. As regards Emperor Akbar, he followed 
more of the Hindu religion than the Mahomedan reli- 
gion. Consequently, he allowed no sort of interference 
with the Hindus. The few measures that he adopted 
with regard to the Hindus were no more than what a 
wise Hindu ruler would have done, ¢. e., the prohibition 
of trial by ordeal, etc. 


No doubt, questions of Hindu Law during the Mogul 
rule used sometimes to be brought before the Dewan or 
local revenue officer. The Dewani Courts, however, 
dealt primarily with revenue questions, but in special 
cases where the Dewan was a Hindu, he probably took 
cognisance of questions of Hindu Law and got them 
settled by taking the opinions of Pundits. | 

The summary history of the fortunes of Hindu Law The 
given above clearly shows, that the duty of interpreting eae 
the Hindu Law was always inthe hands of Brahmins, con- dead letter. 
versant with that law, and they, in order that their deci- 
sions might carry weight, were ever bound to follow 
fixed principles of interpretation, mainly deriving those 


"r —— -—— 


1 Elphinstone’s History of India. p. 544. 
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principles from the highest authority on the subject— 
the Mimåânså Sutras. Therefore, the Mimansa rules 
have never been a dead letter. They were living prin- 
ciples down to the end of the Mahomedan rule. 

It is scarcely necessary to tell you that the Hindu 
learning regarding the principles of interpretation, like 
every other branch of knowledge among the Hindus, owes 
its origin and development to the study of the Vedas. 
Just as grammar, astronomy, poetical composition, etc., 
were among the Vedangas (branches of the Vedas), so 
were the Kalpa and Nirukta, which more or less dealt 
with questions of interpretation. The Kalpa Sutras, 
also called the Prayoga Sutras (rules of application), 
undoubtedly served to a great extent the purpose of 
rules of interpretation, such as, the Sutras of Ashwala- 
yana, Apastamba and others. The author of the Mim- 
ânså aphorisms does not admit their authority, and 
takes exception to them on the ground “that they have 


72 


no system in them,’ and further that they are not the 
sequence of Srutivakyas (Vedic propositions).2 Now 
to proceed to the subject of Jaimini Sutras. 

Though I shall not enter at this place on specula- 
tions as to the time at which Jaimini’s Sutras, called 
the Mimånså Aphorisms, were composed, yet I must say 
that the statement, in the following passage of Chief 
Justice Edge’s judgment, that. Jaimini lived in the thir- 
teenth century of the Christian era, is a mistake on the 
face of it. The judgment has the following: “Those 
rules of construction are to be found in the Mimansa 
of Jaimini. Jaimini, as we have been informed by 
counsel in the course of argument, lived in the thirteenth 


1 yafaa | Jaimini I. in. 12. 
2 qqa j Jaimini F. ii. 13. 
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century of the Christian era. He was consequently 
subsequent in date to the Mit4kshara and anterior in date 
to the Dattaka Mimansa and the Dattaka Chandrika 
etc.’* 

Jaimini's Sutras are quoted and discussed in the 
Mitakshara They are referred to as the venerable old 
authorities. So, manifestly, they cannot be subsequent in 
date to the Mitakshara. By the Hindu tradition, Jaimini’s 
Sutras preceded the Vedanta Sutras. The very names 
Purva Minans& and Uttara Mimansa (the anterior 
Mimansa and the posterior Mimånså), as applied to the 
Jaimini’s Sutras and the Vedanta Sutras, would indicate 
it, unless the words, the ‘ Uttara’ and ‘ Purva, ' be taken 
to refer to the two parts of the Vedas. Even if the two 
were simultaneous, as might be inferred from the cross- 
references, there could be no doubt of the great antiquity 
of the Mimansa Sutras. The Sutras must have been 
old things when Bhartrihar1 quoted them, and the date of 
Bhartrihari's death has been ascertained to be 650 A. D.? 
Again, very considerable time must haveelapsed between 
Jaimini and Sabara Swami, his commentator; between 
Sabara Swamiand his commentator Kumarila Bhatta: 
and between Kumarila Bhatta and Medhatithi, who quotes 
him; and between Medhatithi and Vijnaneshwara, who 
quotes Medhatithi in the Mitakshara. Therefore, not 
only is Mitaékshard subsequent to Jaimini, but the distance 
of time between Jaimini and Vijnaneshwara must have 
been indeed, immensely long. 

But, whatever be the date of the Sutras, they are Nature and 


ee urpose of 
decidedly the most comprehensive and prevailing the Sulas: 





11 L. R. 14 All. p. 70. 
2 Max Muller’s six Systems of Indian Philosophy, p. 118, 
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authorities on the subject of interpretation. Jaimini’s 
work, for the first time, reduces the subject of interpreta- 
tion to what is called Darshana or Philosophy; and in 
effect, may well be regarded as a scientific system of in- 
terpretation. The object and aim of the great work is 
stated in itself at the very outset. It is shortly stated in 
the opening Sutra, coupled with the second Sutra. These 
two Sutras are translated by Mr. Colebrooke as follows:— 

(1) Now then, the study of duty is to be commenced.’ 

(2) Duty is a purpose which is inculcated by the 
command.’ 

Dr. Ballantyne translates them as follows:—Aph. 
1.—Next, therefore, [O student that hast attained thus 
far] a desire to know Duty (Dharma) [is to be entertain- 
ed by thee]. Aph. 2.—A matter that is a Duty is recog- 
nised by the instigatory character fof the passage of 
scripture in which it is mentioned ].’ 

Thus, the whole object and aim of Jaimini’s 
Sutras, is to help the student in studying the texts, 
which indicate the duties to be performed by men. 
Now, duty is only the counterpart of law. The second 
Sutra defines duty (Dharma) to be virtually that which 
is determined as such by the Revealed Law texts. 
Therefore, a critical study of the texts of Revealed 
Law, in other words, the interpretation of them, is 
the subject matter of Jaimini’s Aphorisms. 

The expression ‘the Revealed Law texts’ should 
not be misunderstood. If you understand it to mean 
only the texts of the Vedas, it will be a mistake. For, 


1 were? wa farran ! 
2 Manaa: !! 
3 The Mimånså Aphorisms in Sanskrit and English, p. 4, 
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according to the Hindu system of jurisprudence, al- 
though the texts of the Vedas are the only revealed 
texts, and the texts of the Smritis are not revealed, 
yet the law contained in the texts of the Smnritis is 
treated as the revealed law, inasmuch as it is presumed 
to be the sequence and the necessary concomitant of 
that law. According to one theory, texts of the Smritis 
had corresponding texts in the vedas which are now 
lost. Be that as it may, the distinction that we now 
make between the civil law and religious law, or 
between the temporal law and the spiritual law, has 
hardly any place in the orthodox Hindu mind. Jaimini 
devotes an entire chapter, namely, chapter in of the 
first book, in explaining how the law contained in the 
unrevealed texts of the Smritis with certain exeeptions 
must be treated as being the necessary sequence of 
the law contained in the revealed texts of the Vedas. 
In short, the Sruti Vidhis (the rales of law contained 
in the revealed texts of the Vedas) are the direct re- 
vealed law, while the Smriti Vidhis (the rules of law 
contained in the unrevealed texts of the Smritis) are 
the indirect revealed law. Partha Sarathi Misra explains 
this point in his note to Sutra 1. ch. iii. Bk. I. Thus the 
rules and principles of interpretation laid down in the 
Sutras apply equally to the scriptural or spiritual law as 
to the civil or temporal law. 


By the way, I may tell you here that the Mimansa 
system of interpreting the Vedas is not like the system 
adopted by Christian theologists for interpreting the 
Bible. This is a system known by the name of her- 
meneutics. Ít is an effort to reduce to a systematic 
shape the various forms of interpretation adopted by 
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Christian theologists. The great difference between the 
hermeneutics and the Mimånså Darshana is this :—The 
interpreters of the Bible do not so much look to the 
words of the Bible for interpretation as to the supreme 
moral force from which they proceeded. This system, 
in fact, goes beyond the words to elicit their meaning. 
The Mimånså, on the other hand, absolutely looks 
to the words of the Vedas, and to the words 
alone for their meaning. The Mimansakas start 
with the words, and then follow out their consequences. 
This constitutes the main difference between the systems 
of interpretation adopted by the Hindus and the Chris- 
tians respectively of their sacred books. In fact, the 
MimAénsa system is identical with the judicial principles 
of interpretation. 

There is no doubt, however, that primarily the 
Sutras afe directed to an investigation of spiritual duty, 
and of the spiritual law imposing that duty. So, it may 
be said, that the rules and principles of interpretation 
framed in this view, although not wholly inapplicable to 
the civil law, have only a forced and strained application 
to it, and that, therefore, their utility in expounding 
the civil law is practically but little. The answer 
to this is, that the definition of law as given by 
Jaimini taking it to be a definition only of the spiritual 
law, is identical with the definition of civil law given by 
the western jurists, and that Jaimini’s treatment of the 
subject as a whole is on the same lines as those of our 
civil jurists. 

In order to show the similarity of Mim4ns4 jurispru- 
dence and modern jurisprudence, and also to indicate the 
general features of the Sh&stric rules j proceed to give 


THE INTRODUCTORY LECTURE. 33 


a brief analysis of Jaimini’s jurisprudence and its analogy 
to modern jurisprudence. An idea of the general feature 
of Jaimini’s jurisprudence is essentially necessary to un- 
derstand the rules of interpretation of Hindu Law as 
propounded by him. 

Mr. Austin defines law as follows:—‘A law is a 
command which obliges a person or persons, and obliges 
generally to acts or forbearances of a class.” * * * “In 
language more popular but less distinct and precise, a 
law is a command, which obliges a person or persons to a 
course of conduct.” 

You have already seen Jaimini’s definition of duty. 
That definition by implication gives the definition of 
law, the twoterms being cor-relative to each other as 
pointed out by Mr. Austin in the following passage : 

“It also appears from what has been premised, that 
command, duty, and sanction are inseparably connected 
terms; that each embraces the same ideas as the others, 
though each denotes those ideas in a peculiar order or 
series.” 

Now examine once more Jaimini’s definition. It is 
this: ‘What is to be fulfilled as the object of a 
command, is duty (Dharma).’”* 

There are only three words in the definition— 
Chodana, Lakshand, and Artha, the first two being a 
compound word meaning that which is characterised by 
a command, the last ‘Artha’ means the object to be fulfilled. 
That the word ‘Chodan4&’ means command, admits of no 
doubt. It is, however, a revealed command, though Mr. 
Colebrooke translates it simply as acommand. This 
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idea of a divine command forms the marrow of the Hindu 
religion. In Gayatri, the essence of the Vedas, the word 
ChodanA occurs with the prefix ‘Pra,’ as the governing 
element of the whole Gayatri, in the following clause in 
it: ‘By whom our thoughts must be commanded.’”’ 

The identity between Jaimini’s definition and Aus- 
tin’s definition of law has not yet been completely shown. 
By Austin’s definition, as he has explained it, the com- 
mand must carry a sanction with it, that is, there should 
be an element in it for its enforcement. According to 
Austin, the sanction must consist of a fear of some evil 
to be inflicted, in case of non-compliance with the com- 
mand. But this view is not shared in by Bentham, the 
venerable father of Jurisprudence. Mr. Austin himself 
says: “By some celebrated writers (Locke, Bentham 
and Paley), the term sanction or enforcement of obedi- 
ence is applied to conditional good as well as to condi- 
tional evil; to reward as well as to punishment.” A re- 
ward, however, in order to be cogent as a sanction, must 
consist of something which is not ordinarily attainable 
by the persons to whom the command is adressed. For, 
if it were so attainable, they might well disregard the 
command, confident to secure the worth of the reward 
in their own way. 

Now, let us examine whether there is any sanction 
to the Vedic ‘ChodanA’ (command). Jaimini addresses 
himself to this question in the third Sutra:—‘Let us 
examine the reason why the Vedic command is obli- 


gatory.’” 
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The answer is given inthe fifth Sutra which runs as 
follows:— 

“The reason consists in the eternal concomitancy 
between the word of the command and the purpose to 
which it is directed. The means of knowing this eternal 
connection is revelation which is unfailing in leading to 
transcendental benefit (heavenly bliss) being indepen- 
dent, as Badarayana has it.” 


Thus a sanction is shown to exist in the definition of 
Law given by Jaimini. It is the certainty of obtaining, by 
compliance with the ‘Chodana’ (the revealed command), 
eternal bliss not otherwise obtainable.”* This sanction 
is called ‘Apurva’ (unprecedented), being, in short, a re- 
ward beyond the reach of ordinary human effort. One 
may not believe this. But that is immaterial to the 
question. It is clear that the Mim4ns4 ShAstra claims a 
sanction for the Vedic command, though it is, unlike 
the sanction, secured by the force of the bayonet. 


Mr. Coiebrooke puts the matter of the ‘Apurva’ 
thus: 


“The subject which most engages attention through- Mr. Cole- 
brooke on 
Apurva 

Or spiritual operation of an act of merit. The action sanction. 


out the MimAnséA, recurring at every turn, is the invisible 


ceases, yet the consequence does not immediately ensue; 
a virtue meantime subsists unseen, but efficacious to con- 
nect the consequence with its past and remote cause, 
and to bring about at a distant period, or in another 
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world, the relative effect. That unseen virtue is termed 
Apurva, being a relation super-induced, not before poss- 
essed.” 

Fhis Apurva Sanction consisting in the certainty of a 
superhuman benefit, however, is the sanction of positive 
Vedic commands which preponderate in the Vedic law 
(chodan&) as contradistinguished from negative or pro- 
hibitory command (Neskedhas). As regards the latter, 
the sanction consists of punishment, such as, penances 
and in extreme cases, the suffering of the pangs of hells, 
accruing when what is absolutely prohibited is done. 
When an act enjoined is done, it is dharma (fulfilment 
of duty). When an act prohibited is done, it is edharima 
(violation of duty). Dharma is secured by the sanction 
of superhuman benefit; Adkarmz is prevented by the 
sanction of superhuman punishment, and in some cases 
by human punishment as well. 

Then, again, if you examine the classification that 
Jaimini makes of the texts of the revealed law, obliga- 
tory or otherwise, you will see that, that classification 
far from being repugnant to our modern ideas of civil 
law throws considerable light on these ideas. He classi- 


_fies the texts of the revealed law into 


1. Obligatory texts called Vidhis. 

2. Obligatory texts called Neshedhkas or Prati- 
shedhas. 

3. Non-obligatory texts called Arthavadas, which 
are connected with particular vidhis. 

4. Non-obligatory texts called Namadheyas, which 
are of the nature of general definitions and denomina- 
tions, and are not connected with any particular Vidhi. 
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5. There is a fifth class, which is called the Man- 
_ tras which we need not consider for the present, being a 
peculiar class of texts only occurring in the Vedas. 

There is no difference between a Vidhi and a Nishe- 
dha in principle, the one being a positive command and 
the other negative. Now, the distinction between a Vidia 
and an Arthav4da is this. A Vidhi contains a command 
imposing an obligation. An Arthavdda is a statement 
connected with a Vidhi without adding to it or detract- 
ing from it.’ It may explain the reason of a Vidhi,” it may 
illustrate it,’ it may expatiate on the benefit of it*, or it 
may present its effect ina tempting form to those who 
may not catch the spiritual value of it. Roughly, an Artha- 
vada may be called an explanatory or illustrative text, or 
a text in the nature of a recital or preamble. According 
to our modern legal ideas, an explanation or Mustra- 
tion can never be allowed to control the words of an 
obligatory rule. Jaimini also emphasises that principle. 
Jaimini maintains that if you take an Arthavada as add- 
ing to a Vidhi, then it becomes a separate additional 
Vidhi itself. And also if you understand it as detract- 
ing froma Vidhi, then it becomes a separate conflict- 
ing Pratishedha"Vidhi (negative command), the one 








1 waareiat fe faasdtsdf afe aaga we am meta) Medha- 
tithi’s commentary on sloka 3, ch. I, and Kulluka’s commentary on 
S. 6, ch. II, and see also Raghunandan's Prayaschittatatva (Jiba- 
nanda’s Edition. p 480). 

2 Vqafaaaifuancag | que aeifa | Jainvini I. ii. Adhi, 3. 

3 fafuafencifeacag) steed aitwaft; Jaimini I. ii. 

Adhi. 2. 
4 fafuarmaneay qeaa fatai g: Jaimini I. i. 7. 
5 faut q arate: a. Jaimini I. il. 25. 


Google 





The differ- 
ence between 
Vidhi and 
Arthavada. 


Namadheya. 


Difference 
between 
ArthavAda 
and Nama- 
dheya. 


38 THE INTRODUCTORY LECTURE. 


neutralising the other. He would not allow this so long 
as the text was capable of being construed as an Artha- 
vada. But an Arthavada, though it cannot be allowed to 
interfere with the force of a Vidhi, is yet useful, as Jal- 
mini explains, to facilitate the understanding of a Vidhi 
and its application and is thus its concomitant.’ 

As regards the class of texts called Namadheyas. 
Literally, they are descriptions of names; practically they 
correspond to what in our modern legislation form defi- 
nitions and general clauses originating in the Apurva 
sanction but not containing a command in itself.” 

Namadheya texts are really distinguishable from 
Arthavada texts in not having reference to a particular 
Vidhi; but having, as a definition, a bearing upon the 
general scope of the subject.’ If this is the distinction 
between Namadheya and Arthavdada, it is not foreign to 
our modern ideas of law. Medhatithi, would somewhat 
extend the force of the word Namadheya.* A text may 
be in the form of a Vidhi, but in substance it may be 
a Namadheya’. 

Some writers would limit the term Namadheyas to 
the proper names of some ceremonial acts. The language 
of Sutras, however, is comprehensive and general enough 
to include all cases of nomenclature and definition. 
Sometimes the ordinary meaning of a word or a set of 
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words must be ignored when they are used merely as 
proper names’. 

You have now got an idea as regards the relation 
between a Vidhi and an Arthavada, and that between an 
Arthavada and a Namadheya. But you have not yet got 
a definition of Vidhi except so far as appears from the 
definition of Dharma (duty). The definition of duty is 
“Chodanà Lakshana Artha” (what is to be done by 
virtue of acommand). From this definition one might 
think that the shortest definition of a Vidhi was— 
“Chodanå Lakshané Shabda” (an expression having the 
character of a command). But this definition would not 
be quite faultless as the word ‘Chodan4’ would not imply 
a sanction in connection with the word ‘Shabda’, in the 
same way as it does in connection with the word ‘Artha,’ 
in the definition of duty. Therefore the MimansakAs 
adopt another definition of Vidhi. It is this: 


“A prapta prapako Nidhi.” 

“A Vidhi is that which puts one in a position which 
ordinarily he is not apt to get into.” The meaning of 
this will be clear from the following. Every man wants 
to eat when hungry. If there be a command, “Eat when 
you are hungry”, such a command does not indicate 
the necessity of asanction. But if there be a command, 
“Maintain a wife whom one forsakes,” this would urge 
the doing of something which the man would not be apt 
todo. fn other words, it would be aprapta prapaka, 
indicating the necessity of a sanction, that is, the neces- 
sity of a compelling power. Thus. by the definition of 
Vidhi as given by the Mimânsakâs viz., aprapta prapaka, 
a sanction is necessarily implicd. It is to compel one 
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to do what he would not otherwise be very likely 
to do. 

The definition of a Nishedha Vidhi is somewhat the 
reverse of that of a Vidhi. A Vidhi is aprapta prapaka. 
“That which puts one in a position which he is not ordi- 
narily apt to get into.” A Nishedha is against raga 
prapta, that is, it is a “prohibition of what one is apt to 
do by the impulse of some particular passion.” 

Leaving the consideration of Nishedha for the pre- 
sent, you should pursue a little further, the distinction 
between a Vidhi and an Arthavåda, and that between an 
Arthavåda and Namadheya, in the light of the above de- 
finition of Vidhi. That which makes prapta of an aprapta, 
i. e. which compels one to do what he would not spon- 
taneously do, is the inflexible will of the law-maker. 
Now in the case of an Arthavada there is no expression 
of a will. It is only an observation in the nature of a 
commentary, just as if the lnw-maker descended from 
his position as such, and condescended to point out the 
merit of the law laid down, from the point of view of 
the ordinary run of people. Thus, roughly speaking, an 
ArthavAda is in the nature of a gloss made by the law- 
maker himself ; and in the case of the Vedas by the Divine 
Law-maker, although the use of that expression would be 
against the received doctrine. 

If a thing has an amgang: relation with a Vidhi, 1. e. 
if it is a requisite part and parcel of a Vidhi, then it is 
either an applicatory Vidhi or a prakarana and is of an 
authoritative character, but not so if it is only an Artha- 
vada. An Arthavdda, you ought to know, is not aprapta 
prapaka but only a prapta prapaka in the sense that it 
relates to what is already concluded by a declared Vidhi. 
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' A Namadheya is an independent clause. It is 
not inthe nature of a gloss on a particular Vidhi. 
It is a statement made by the lawmaker in his 
character as such, and is in this sense authoritative ; 
but it simply states what is what. Such a statement 
does not directly bear upon any particular Vidhi. By 
defining things it serves to illucidate the main purpose 
of the Vedic Law. It serves to show what things 
would come under the category of Swargakama and 
what not. For instance, the Namadheya, Shyenena 
Yajeta, explains that Sheyna Yaga is a Yaga 
for doing mischief to others, and therefore, that 
Yaga cannot be the subject of an Utpatti Vidhi or of 
any Vidhi. Thus Namadheya illucidates the Pradhana 
Chodana tending to show what things are unfit to be 
embraced in it, and what are fit to be so embraced. 
Again, Jaimini subdivides the Vidhi texts from 
various points of view. The main classifications are : (1) 
with regard to the degree of obligatory force, and (2) 
with regard to their nature and purpose I shall first 
consider that classification of them which has reference 
to the degree of obligatory force contained in them. 
The Sutras indicate three classes of Vidhis from this 
point of view, viz., Vidhi proper, Niyama, and Pari- 
sankhya. This classification contemplates only positive 
injunctions, and not prohibitions. And I have already 
explained to you that the sanction of a positive injunction 
is mainly the unattainable character of benefit to be 
received by complying with it. So the degree of the 
obligatory force of such a Vidhi varies accordingly as 
the benefit to be received is wholly unattainable by other 
means or partly so unattainable. When the promised 
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benefit is exclusively attainable by compłying with the 
Vidhi, and unattainable by other means, the Vidhi is 
perfect and absolute. When it is partly attainable by 
complying with the Vidhi and partly by other means, 
the Vidhi is imperfect and not absolute. When again 
the benefit can easily be had in its entirety by ordinary 
means, though also attainable by following the Vidhi, 
then the Vidhi is a mere recital or statement of the 
benefit without any real obligatory force. Accordingly 
Kumarila Bhatta differentiates them by the well-known 
Sloka which may be translated as follows :— 

“A Vidhi tends to secure what is otherwise at all 
not attainable.” ; 

“A Niyama tends to secure what is partially other- 
wise attainable.” 

“A Parisankhya consists in a statement or recital 
as to a benefit which is commonly attainable in its 
entirety either by acting according to the statement or 
by other means.” 

To express the effect of the above in our modern 
law language. 

1. A Vidhi is a perfect (imperative) command. 

2. A Niyama is an imperfect (directory) rule. 

3 å Parisankhya isa monitary precept. 

A Vidhi supplies an urgent necessity and may be 
taken that the form “You shall do it” is appropriate 
for it. A Niyama is not so urgent and it be taken that 
the form “you shall do it unless there be a good reason 
tothe contrary,” is the proper form for it. A Parisankhya 
is hardly required as a rule of law, and it may be taken 
that the form “you may do it” is the proper form for it. 

= The above distinction will be clear from the 
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examples which the Mimansa writers give of Niyama 
and Parisankhya. 

“Take a goodly meal after the fasting of the 
eleventh day of the moon.’' Thisis a Niyama. It 
evidently implies that the meal is to be taken unless 
one his any good reason for abstaining from it. 

“The flesh of animals whose feet are divided into 
five nails is eatable.”? This is an example of Pari- 
sankhya. This means you may eat the flesh of such 
animals, and not that you skali eat it. You may eat it, 
as the eating of the flesh of such animals fis warranted 
by scme other Shastras, probably such as relate to 
Hygienic considerations. 

Some later writers maintain that a Parisankhya is 
meant to prohibit all that is not permitted by it. They 
would thus take it as an implied prohibitory Vidhi. 
But this view is not warrantable, and has been refuted 
by such an anthoritative commentator as Savara with 
whom Kumarila Bhatta agrees. Jaimini himself does 
not countenance this view. He puts Parisankhya as a 
matter of Arthavada.* In fact, strictly speaking Pari- 
sankhya is not a Vidhi. But this discussion is out of 
place here, and will be dealt with more fully hereafter. 

The distinction made by the Sutras among the three 
classes of Vidhi texts is surely not foreign to the civil 
law in which it is of constant need to discuss, whether 
the operative word of a text is to be read as shall or 
may. | 

I geet aay | 

248 TUS: AT: | : 

-. 3 qf wéra q Jaimini I. ii. 42 & 43. 


Google 


Vedic and 
modern 
ideas on the 
subject dis» 
cussed. 


dd THE INTRODUCTORY LECTURE. 


It may be said that the above gradation of obligatory 
force is made with reference to the consideration of 
the sanction of benefit which isa fanciful thing, and ` 
that, therefore, the above distinction between Vidhi and 
Niyama &c. is of no use to the civil law. But the sanc- 
tion of loss of benefit is not a fanciful sanction. Not- 
withstanding what Mr. Austin says, practically in many 
matters, our modern laws make rules of law rest on the 
sanction of loss of benefit. For instance, the law of 
limitation has for its sanction the loss of a right which 
a man possesses. If he does not sue within a certain 
time, he loses the benefit of his right. So also, the 
law of compulsory registration is based upon the sanc- 
tion of loss of benefit. Ifa man does not get registered 
a document required to be registered, he loses the 
benefit of the document. In these cases there is no 
sanction of positive punishment. The punishment is 
indirect consisting in the loss of benefit. _ 

In the above two cases viz., of the law of limitation 
and registration, the sanction consisting of the loss of 
benefit is complete. Take now the case of the stamp 
law. In this the sanction is not so complete. It is 
partial. Ifa man has failed to pay the required stamp 
duty, except in one case, he does not absolutely lose 
the benefit of the document, but on paying a certain 
pecuniary penalty, he may retain the benefit of it. 
Here the force of the Vidhi is comparatively weaker. 
Therefore to measure the obligatory force of a Vidhi by 
the degree of the loss of benefit incurred, by not com- 
plying with it, is not open to objection. 

Then again, our modern law books exhibit the dis- 
tinction between the substantive law and the adjective 
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law. The adjective law, again, 1s subdivided into the rules 
which essentially affect the obligations imposed by the 
substantive law and mere rules of procedure. Between 
the substantive law and the adjective law, there is another 
class ot rules regarding personal qualifications and com- 
petency ; for instance, asto who is competent to contract. 

The Sutras indicate similar distinctions. These dis- 
tinctions have been systematically put by later writers ; 
and among others, by Lougakshi Bhaskara and Apadeva 
in particular. They classify Vidhi texts into — 

(1) Utpatti Vidhis (Substantive obligatory rules). 

(2) Viniyoga Vidhis (applicatory rules). 

(3) Adhikara Vidhis (rules laying down personal 
qualifications and personal competency). 

(4) Prayoga Vidhis (rules of procedure). 

Now a few words are necessary to explain to you 
each of the aforesaid four classes of Vidhis in compari- 
son with the corresponding classes of laws obtaining in 
our modern law books. 

As regards the first class, the Utpatti Vidhis of 
the Vedas, they are called Utpatti (originating), because 
they are the basis of obtaining the main object of the 
Vedas, salvation or heavenly bliss. This object is trans- 
cendentally high. In the civil law the acquisition of a 
civil right stands in the same position. Therefore, in 


the civil law, the Vidhis that originate a right correspond. 


to the Vedic Utpatti Vidhis. 
In the Vedic law, the Vidhis commanding he per- 
formance of the Agnihotra Yága' and Darsa Pournamasi 





Yaga? are Utpatti Vidhis. They are substantive Vedic 
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laws of the highest order viz., relating to the salvation of 
man. 

But there are other Vedic Vidhis which, though they 
do not rank so high, are also substantive laws (Utpatti 
Vidhis), such as : 

“ Never tell an untruth.’ 
“ Never hurt anyone.’’? 

You should know that in all Utpatti Vidhis there is 
a common element viz , “Swargakamo Yajeta”’ (sacrifice 
for heaven, the word heaven, meaning according to the 
Mimansakas, heavenly bliss and not any local heaven). 
This is expressly found in the two commands referred 
to regarding the performance of the Agnihotra and the 
Darsa Pournamasi. It is to be implied in the two 
Vidhis just mentioned, viz., “ Never tell an untruth,” 
“ Never hurt any one ”. In these the word Swargakama 
is to be read into. : 

In fact this common element of all Vedic Utpatti 
Vidhis is called the primary command (Pradhana 
Chodana). It is independent of material objects, and 
has nothing to do with the fire sacrifice or the full 
moon sacrifice. It isdefined to be “ the command with 
which material things are not mixed up.” In fact, the 
prime command is to ensure purel. ideal or spiritual 
worship (Bhavartha). It has nothing todo with ceremonial 
worship. The ceremonial worship is the tangible. 
expression of it and is called ‘shesha’ (the accessory 
of the primary command). 

The obligation imposed by the primary command 
is an ideal duty of prayer and sacrifice. But this ideal 
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act cannot stop there. It demonstrates itself exter- 
nally by some overt act. This overt act is Karma 
(sacrificial ceremony.)! It is also accompanied by verbal 
acts in the shape of chanting hymns and singing songs 
in connection with sacrificial ceremony.? Thus the 
command to pray and sacrifice for the highest state of 
man, is to be realised mentally, to be imposed by songs 
and hymns, and to be made tangible by external 
physical acts. 

The realisation by verses is the chief feature of the 
Rik Veda.? 

That by songs and hymns is the chief feature of the 
Sama Veda‘. 

That by other means is the chief feature of the 
Yajur Veda’. 

It may be said that a discussion on the Swargakamo 
Yajeta is frivolous, specially in a course of lectures on 
interpretation of law. I have, however, dwelt on the 
topic for two reasons. The first reason is, you cannot 
expect to follow the Jaimini Sutras without understand- 
ing it. The second reason is yet more important. You 
constantly hear that the Hindu Law is based on consi- 
derations of spiritual benefit. But a clear explanation of 
this is seldom met with. From the above analysis of the 
Mimansa Jurisprudence, according to which the prime 
command, ‘pray and sacrifice for the highest spiritual 
state’, is the source of all rules of the Hindu Law, you 
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have an explanation of the theory of spiritual benefit. 
Spiritual benefit is to be sought not because it is a benefit 
but because it is commanded. It is true the Smriti’ 
Vidhis are not preceded by the formula Swargakamo 
vajeta. But in order to make a Smriti Vidhi valid, it 
must be capable of having this formula read into it. 
For, it must be capable of having the semblance of a 
Vedic Vidhi'. Thuis is at least the theory. 

To resume the second classification of the Vidhi 


texts. The sub-class ‘Viniyoga Vidhis’ (applicatory rules} 


and the sub-class ‘Prayoga Vidhis’ (rules of procedure) 
are both included in what is called Guna Vidhi (adjective 
law). The former are of an essential character forming, 
as it were, part and parcel of the Utpatti Vidhi (rule of 
substantive law), and the latter of anincidental character, 
being mere rules of procedure. The former provide the 
means with which an Utpatti Vidhi is to be given effect 
to, the latter point out the way in which it is to be 
carried out. | | 

As the karma (ceremonial act) of an Utpatti Vidhi 
is the Shesha (accessory) to the prime command 
Swargakamo Yajeta, so the processes of Viniyoga Vidhis 
and Prayoga Vidhis, being means and ways to the 
karma of the Utpatti Vidhis, may be regarded as the 
Shesha of that Karma?. These two subdivisions as 
well as the Adhikara Vidhis (rules regarding personal 
qualifications) are mostly found in the Brahmanas as 
distinguished from the Samhitas of the Vedas. So the 
term Shesha is also applied to the Brahmanas. 

In fact as an Utpatti Vidhi text (i. e. text regard- 


ing ceremonial worship) is a shesha (accessory) to the 
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Pradhana Chodanâ (text regarding ideal worship), so a 
Viniyoga Vidhi or a Prayoga Vidhi is a Shesha (acces- 
sory) totheUtpatt: Vidhi. The word Shesha is a relative 
term, meaning subordinate or accessory. Therefore, the 
word Shesha is applied to all applicatory Vidhis, and it is 
also applied to the Brahmana section of the Vedas in 
which applicatory Vidhis and Prayoga Vidhis are 
mostly found. 

An example of a Viniyoga Vidhi is ‘ By curdled 
milk perform the Agnihotra.’ This simply indicates the 
way in which the Agnihotra is to be performed; the 
performance itself being commanded by the Utpatti 
Vidhi already referred to. 

Rules regarding the order (Niyama) in which the 
different parts of a transaction should be performed are 
examples of the Prayoga Vidhi. These rules are of the 
Same nature as our rules of procedure. 

The rules and principles of interpretation are mostly 
laid down with regard to applicatory Vidhi texts. In 
fact, the Utpatti Vidhis are but few, and they are short 
and simple, and, as such, stand in little need of interpreta- 
tion. Accordingly, we find that the most important rules 
of interpretation are given in the third book of Jaimini, 
which deals with the subject of Shesha (which chiefly 
consists of Viniyoga Vidhis). Lougakshi Bhashkara and 
Apadeva also treat of the six principles of interpretation 
in connection with the Viniyoga Vidhis. They are 
Sruti (the literal principle), Linga (the principle of 
context), Vakya (the principle of syntactical arrange- 
ment), Prakarana (the principle of part and whole), 
Krama (the principle of succession) and Samâkhyå 
(the principle of etymological implication). 
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Now as regards the sub-class ‘the Adhikara Vidhis’ 
(rules regarding personal competency). This subject is 
treated in the sixth book of the Sutras. It includes not 
only rules as to who are competent to avail of the Vedic 
law, but also rules as to how the shortcomings and 
failures of those who are so competent are to be dealt 
with. As regards competency, women are entitled to join 
in the performance of Vedic duties, and even the Sudras 
are not absolutely shut out from them, though they are 
generally not competent to perform the Agneya sacrifices. 
The Adhikara Vidhis of the Vedas correspond to such 
rules of our modern law as settle the competency of 
persons to contract or to do things of a like nature. 

From what has been said regarding the Vidhi texts, 
one may notice that the Vedic substantive Vidhi, as dis- 
tinguished from Niyama, or from the applicatory and 
other adjective Vidhis, has for its object the invisible and 
the transcendental benefit vez., heavenly bliss. It does 
not aim at visible objects, nor does it embrace worldly 
benefits to which the ordinary natural instincts of men 
incline. If the range of substantive Vedic Vidhis stopp- 
ed here, the subject matter of the positive civil law of 
Hindu nation would be wholly outside the scope of the 
Vedas—the scriptural law. Nevertheless, it has been 
seen that the positive law of the Smritis dealing with 
visible objects and regulating the natural inclinations of 
men, is presumed to be parts of the Vedic law. How 
can sucha presumption be proper if such matters be 
foreign, nay, repugnant, to the scope of the Vedas? 

The above question has proved a stumbling-block to 
some students of the Hindu Law. The question, however, 
does not really arise, if the range of the Vedic law be 


Google 


THE INTRODUCTORY LECTURE. SI 


rightly ascertained. The Utpatti Vidhis dealing with 
the invisible and the transcendental are not the only 
substantive Vidhis of the Vedas. There is another class 
of Vidhis called Mazmittik« (occasional) or Kamya 
(ordinarily desirable) occurring in the Vedas and recog- 
nised by Jaimini. These deal with visible and ordinarily 
desirable worldly matters. Jaimini harmonises them with 
the command to seek heavenly bliss, in other words, 
with the primary Utpatti Vidhi, either as being the means 
to it, or as being conjoined with it. Although in the 
Naimittika or Kâmya Vidhis some worldly benefit is 
mentioned, but this, according to Jaimini, is stated 
merely as a result and not as the aim. Jaimini points 
out the subordinate character of visible and worldly 
matters in the following Sutras : 

“Because materials, the operations performed upon 
them, and subordinate acts are subservient to something 
else, the description of a benefit in connectton with any 
of them is an Arthavada.’” 

“What is laid down as occasional ts not principal, 
being derivative; the principal in the shape of religious 
obligation is different.” ? 

The commentators of the Sutras in connection with 
Sutras 10 to 16, ch. iii. Bk IV., take the case of a Yaga, as 
Viswajit, in which there is no mention about the object 
of the sacrifice. They say that the object is to be pre- 
sumed as being Swarga or heavenly bliss. 





1 ara at aqeaiataaiaat Jaimini IV. in. 22. 
2 BaMaNY Way RAFAT: BIA | 
Jaimini IV. ut. 1. 


3 afafaa fraag mga aq Jaimini IV. iu. 4. 
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Thus there are Vedic Vidhis like the Smriti Vidhis 
dealing with visible objects and matters of ordinary in- 
clination, though theoretically joined with the transcend- 
ental sanction. 

The Mim&ns& Sutras make another division of the 
Vedic Law, viz., the Vedic law relating to individual 
culture (Purushartha Vidhis), and the Vedic law relating 
to the duties of a man as a member of the Vedic com- 
munity (Kratwartha Vidhis). The latter are of a posi- 
tively obligatory character, while the former are of the 
nature of religious precepts. 

No doubt you have heard of instances of discussion 
in our present time as to whethera text is to be cons- 
trued as a positive command of law or asa mere moral 
precept. From the above you see that this kind of dis- 
cussion is not new. It was an old discussion which 
Rishi Jaimini, the venerable father of Hindu Jurispru- 
dence, took cognisance of and dealt with. 

According to Austin that only is a perfect positive 
law the sanction of which is enforceable by a deter- 
minate body of persons having authority to enforce it. 
In the case of the Purushartha Vidhis (z. e., the Utpatti 
Vidhis, such as, ‘Agnihotram Juhuat’), there is no deter- 
minate body to enforce them. But what are called the 
Kratu Vidhis, vez., Vidhis which regulate the details of 
a Vedic sacrifice, there is, in a certain sense, a determi- 
nate body of persons by whom these are enforced. 


` They are the assembly of priests who are present at the 


sacrifice. Thus, the Kratwartha Vidhis approach a 
degree nearer to our positive civil law than the Puru- 
shartha Vidhis. Accordingly, the Mim&nsakAs exhibit 
the distinction between the two classes of Vidhis. 
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They also point out the difference between an 
Arthakarma anda Pratipattikarma. An Arthakarma 
is a duty imposed by a Kratwartha Vidhi, while a 
Pratipattikarma is a duty imposed only incidentally 
with reference to an  Arthakarma_ already done. 
The distinction between a Purushartha Vidhi and 
a Kratwartha Vidhi and that between an Arthakarma 
and a Pratipattikarma are really distinctions between 
matters which are fully obligatory and those which are 
of a quasi-obligatory character. The former distinction 
is taken notice of in the first eight Adhikaranas of Ch. 
HI. Bk. IV., specially in the 8th Adhikarana’. The 
latter distinction is clearly made out by Ch. IV. Bk. IL, 
specially by Sutras 10 to 22. In these Sutras, the 
author shows what is a Pratipattikarma (an incidental 
matter) as contra-distinguished from what is essentially 
connected with the sacrificial ceremony. 

I need not dilate upon this topic here as I shall 
have to refer to it more fully hereafter. It is enough 
here to indicate how Jaimini makes the distinction be- 
tween a positive rule of law and arule of conscience. 
Of course, his positive law is mainly religious; while, 
according to our modern ideas, nothing of the religious 
law can be regarded as positive. But, according to the 
old Hindu Jurisprudence a part of it is positive. 

In fact, there are the Purushartha Vidhis and the 
Kratwartha Vidhis which are of two kinds, v7z., those 
which are not connected with worldly desires and are 
called Vztya, and those which are connected with worldly 
desires and are called Maimitttka or Kamyu; and again 


1 Fada JaA MIYATA | 
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the Naimittika Vidhis are more or less tangibly connect- 
ed with worldly desires and duties, the most tangibly 
connected being the Vidhi regarding the three debts 
which form the ground-work of the Smritis. If you 
Evolution of . 7 
Smriti Law Consider all these connectedly, you see that our positive 
froin the civil law contained in the Vyavahara Kanda of the 
Vedic Law. RE ; i : 
Smritis, has come into existence by a process o evolu- 
tion from the Vedic law. From the Purushârtha Vidhis 
i. €.,the purely spiritual laws, which are wanting in 
positive features, we descend to the Kratwartha laws 
which have essential features of the positive civil law. 
Then from Kratwartha Vidhis which are mainly directed to 
invisible objects, we come to those Kratu Vidhis called 
Kamya, such as, the Prtre Yagas or Ptirt Sraddh.ts and 
the Putrestht Yayas which approach a degree nearer to mm- _ 
our positive laws of family status and family property. 
Then lastly we come to the three debts command which 
form the ground-work of the Smriti law of status and 
property. 

The Mim4ns4 writers make another classification 
of Vidhis as follows : The Chodan4 (command) is usually 
understood to be an injunction to do some particular 

Andrabhya- act. But sometimes a chodand may fix a principle with- 

dhita Vidhi. out reference to any specific act. Such a chodané is 
called an Anarabhyadhtta Vidhi. Dr. Thibaut in his tran- 
slation of the Artha Samgraha by Laugakshi Bhashkara 
explains an Anarabhyadhita Vidhi to be “ a rule which 
stands by itself, out of connection with some particular 
sacrifice to which it might be referred, so that it must be 
considered as a generalrule.” Inthe smriti law many 
of the Vidhis would come under this category. 

The last and not the least important is the division | 
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of Negative Vidhis or prohibitions into Pratishedha and 
Paryudasa. A Pratishedha is a general and absolute 
prohibition, while a Paryudasa is a qualified exceptional 
prohibition.’ 

When against a positive text there is a Pratishedha 
text, it becomesa case of conflict. When sucha con- 
flict occurs, both the texts lose their virtue as Vidhis, 
and become texts which may be accepted or rejected 
at option. This is called Vekalpa or a matter of option. 
But a conflict should not be assumed so long as the texts 
may be reconciled by any reasonable means. 

A positive Vidhi and a Paryudasa attached to it are 
not inconsistent with one another. A  Paryudasa is, in 
fact, an exceptional clause or a proviso. 

By the way I ought to mention to you here another 
division of Vidhi and Pratishedha which has reference to 
the materials whicn evidence the Vidhi or the Pratishedha. 
This division is that into Pratyakshya (express) and 
= Kalpya (implied). A Pratyakshya Vidhi is embodied in 
an express text, while a Kalpya Vidhi is made out cons- 
tructively by such means as Linga, Vakya and Prakarana. 
The same is the case with two kinds of Pratishedha. 

There is another important topic without which an 
analysis of the Mimansa Jurisprudence willbe incomplete. 
This is the topic called Shabadibhubana and Arthiohabana. 





1 Raama fai fie qaermay | Jaimini X. viii. 
Adhi. 1. 
2 afaua asfuafafa fanya faaeraqag | Jaimini X. viii. 
Adhi. 3. 
See also Raghunandana’s Malamasatattva pp. 803-810, 
Jibananda Vidyasagara’s Edition. 
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It means realising the primary command Swarga Kamo 
Yazeta doubly; first, by directing attention to the force of 
the command and secondly to the assurance of benefit to 
be derived from fulfilling it. Later Mimans& writers, 
such as, Vhdshkara and Apadeva, begin with this topic. 
But it may be asked what is the use of such a topic to a 
student of law? The following explanation will show its 
usefulness: 

Writers on the interpretation of statute law admit 
the necessity of enquiring into the object and reason of 
a statute in interpreting passages, the meaning of which 
cannot be satisfactorily determined either by the prin- 
ciple of literal construction or by the principle of cons- 
truction by context. When such occasion arises, the 
modern lawyer would enquire, what is the evil which 
the statute was passed to remedy or what good it intend- 
ed to secure? They determine this, andthen use it as the 
test in ascertaining the meaning of an obscure or seem- 
ingly unreasonable passage. 

I have already explained to you that the command 
Swarga Kamo Yayjeta is the keynote of the whole of 
the Vedic law. It may be called the object and reason, 
if such profane language be permitted, of the Divine 
Eternal Legislation. Therefore, the Mim&nsa writers 
would always have in view this keynote of the Vedic law. 
Their object is to ascertain duty (Dharma) spiritually. 
So they insist that the student should realize the mean- 
ing of this fundamental command at every step, from the 
double point of view, as an imperative command and as 
an assurance of supreme spiritual benefit, laying stress 
in the one case on the verb Yayeta (pray and sacrifice), 
and in the other case on the noun Swargakama (the 
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seeking of heavenly bliss). When this is done, the stu- 
dent can ascertain whether a text is a proper Vidhi text, 
by examining whether it stands the test of the double 
Bhåâbanå as stated above. Thus, in the case of the text 
“By Syena ceremony practise mischief to enemy”, the 
Mimins’ writers make out that this is not a Vidhi, but a 
mere description (Namadheya), because it does not stand 
the test of the Artha-Bhabana (realisation of heavenly 
bliss’. f think I have sufficiently made it clear to you that 
the method of treatment followed by Jaimini and other 
MimAansa writers is similar to the method followed by 
civil jurists. 


Section III.—Application of Mimansa Rules 
to the Positive Smriti Law. 


Generally speaking, the commentators of the 
Mimansa& Sutras were not lawyers. They were naturally 
bent on showing the application of the Sutras to the 
sslution of difficulties presented by the sacred law—the 
Vedas. Therefore, their works have the appearance of 
religious or theological treatises. But the rules and 
principles of interpretation laid down in the Sutras are 
like the rules of grammar. As the rules of grammar 
when ap lied to a poetical work do not lose their force 
as regards a work in prose, so the rules of interpretation 
applied to the Vedas would not become vaiucless in 
applying them to questions of civil law. In fact, as 
already stated, they have a double phase However, to 
give you an idea of the questions arising from the sacred 
law tu which the commentators address themselves, the 
following passage from Thibaut’s Introduction to the 


D 
translation of the Artha Samgraha may be uscful: 
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“The fact that throughout the Mantras accompany- 
ing a certain sacrifice are combined in separate sections 
apart from those chapters which contain the correspond- 
ing Brahmana is in itself a source of frequent perplexity. 
Again it often happens that there is an apparent contra- 
diction between two passages referring to the same 
matter as when, for instance, the Brahmana-passage 
maintains that from out a series of sacrificial acts a cer- 
tain one is to be performed in the sixth place, while in 
the section which contains the Mantras accompanying 
the series of acts the Mantra referring to the particular 
act mentioned occupies the tenth place.—Or again we 
find that, of two actions referring to the same thing, the 
one which according to the exigencies of the case must 
be performed in the second place is in the sacred text 
enjoined before the other one.—Or again the reader of 
the Veda may be in doubt to whom a certain injunction 
contained in the Veda is addressed, what kind of man, in 
other words, is entitled tu perform the sacrifice enjoined 
and in return to expect the result promised in the Veda. 
—Or again we meet in the Veda with passages regard- 
ing which a prima faice doubt arises whether they enjoin 
an independent sacrifice to be performed from a special 
motive and attended by a special result or perhaps mere- 
ly a subordinate sacrificial act which contributes its 
limited share towards the successful performance of one 
of the well-known great sacrifices.—Or again—and this 
must have been a point whose consideration very fre- 
quently pressed itself on the Brahmins at a time when 
the various sacrifices mentioned in the Veda were in 
reality regularly performed—it becomes a matter for re- 
flection and doubt in what manner one has to perform 


Google 


THE INTRODUCTORY LECTURE. 59 


the very numerous so-called Vikritis i e„ the sacrifices 
which are mere modifications of the few typical sacrifices 
and which as such the Veda does not describe in detail. 
—It would be useless here to continue the enumeration 
of difficult cases of this nature.” 


But if the commentators mostly discuss how to 
construe and apply texts of the Vedas, texts which toa 
lawyer are not interesting, if not positively repulsive, the 
great Hindu lawyers, suchas, Medhatithi, the great com- 
mentator of Manu, Apararka or Apardadillya, the cele- 
brated commentator of Yajnavalkya, Vijnanesvara, the 
author of the MitAkshara, Jimutav4hana, the author of 
the Dayabh4ga, Nilkantha, the author of Vyavah4ra 
Mayukha, Nanda Pundit, the author of Dattaka 
Mimånså as well as a commentator of the Vishnu Smriti, 
Devanna Bhatta~+whoever he may be—the author of 
the Dattaka Chandrika, Raghu Nandana, the author of 
Smrititattva, all appeal to the principles and rules of 
the Mimdansa Shastra in dealing with their subjects. 
These tules they regard as authoritative in settling dis- 
puted and controverted points and in supporting their 
conclusions. The way in which they apply the MimAnsA 
maxims illustrate how those maxims, though directed to 
construe the Vedic texts, fully apply to the texts of law 
contained in the Smritis. 


I shall have to deal with all such instances in detail 
hereafter. Here I may tell you simply that Vijnanes- 
vara, the author of the Mitékshara, founds the distinc- 
tive and fundamental principle of his work, vez, the 
principle that property is temporal, on the basis of 
Jaimini's Sutras. 
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. Then, again, you will see in due course how Jimu” 
tavåhana, the author of the Dayabhåga, resorts to the 
Mimiins& principles in connection with the fundamental 
coctrine of his work, regarding the absolute disposing 
power of the father or a coparcener over property pos-’ 
sessed by him: 

Nilkantha, the author of the Vyavahara Mayukha, 

also appeals to Mimansa with respect to one of the most 
important questions of his book. In discussing the. 
question whether the king has any right of property in 
the lands forming his territory, Nilkantha strongly holds 
that he has none on the basis of the Sarvadakshand 
maxim of Mimans4&. Regarding the authority of 
the Mimånså Sutras, the way in which he mentions the 
Purva MimansA in his preface testifies toit unmistakably. 
He says that king Bhagavanta charged him to write 
the work as he was “ firm'y grounded in the Smritis and: 
had ho eqnal in Purva Mimansa.” 

Then, again, Medh&tithi’s commentary of Manu, 
which is justly regarded by Mr. Jolly and others as 
having been one of the principal agents in developing 
the jurisprudence of India, ‘ abounds,’ as Mr. Jolly says, 
‘more than any other law-book in Mimansa terms and 
dissertathots, 

Then Kulluka, thè well-known commentator of 
Manu, whose work is characterised by Sir W. Jones as 
the “shortest, yet the most luminous, the deepest, yet 
the most agr2zcable commentary éver composed by any 
author, ancient or modern, European or Asiatic,” depre- 
cates the attempt of interpreting the sacred text, in the 


light. of the iconoclastic reasonings of the Buddiists and 


1 Jolly's Tagore Law Lectures 1883, page 8, 
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the like, and says that the approved method of inter- 
pretation is to follow the Mim4ns4 principles. There is 
a passage in Mahabharata: i 

“The Purdnis, Mânava Dharma, the Vedas with 
Angas and the Medical Science, these four are establish- 
ed by the anthority of command and sre not to be upset 
by the authority of reasoning.’ | 

With regard to the meaning of this passage Kulluka 
observes: ‘The meaning of these should not be upset 
by the iconoclastic reasoning of Bauddhas and the like, 
but that the method of reasoning according to the Mi- 
mAns& ShAstra should be followed as the approved 
method’? 

Raghu Nandana’s works on the Smrititattva ate full 
of references to the Mimânså rules, such as, Bkadashi- 
tattva, -Malamasatattva, Suddhitattva, Udvahatattva; 
&c. 

Going back to ancient times we find that Apastams 
ba and Baudhayana both follow the Mimansa_ principles 
on several occasions, for instance, in deciding the ques- 
tion whether the eldest son should get a larger share of 
the inheritance, which was a question on which they 
differed and on which they both referred to the same 
Sruti. Vashishtha and Yajnavalkya also mention the 
Mimånså. 3 

Before giving you a general idea of what the Mi- 
mAnsA principles of interpretation are, I should tell 
you what the proéess is by whicely those principles are 
established. 

1 gay aad aa: aN A fafnqfaa: | 
warnifasiia varie a yuanta g qf: n 
2 fatifa Aafaa yaala, waag aatericaa: vane TA | 
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The Mimânså process of establishing principles of 
interpretation is called an Adhikarana. It consists of 
five steps, as shortly described in the following Sutra by 
Kumarila Bhatta : 

“ The text under consideration, the doubt concern- 
ing it, the first side, the other side or answer and the 
conclusion, all these constitute an Adhikarana (a com- 
plete theme.) 

Colebrooke explains an Adhikarana? as follows :— 
A complete Adhikarana or case, consists of five mem- 
bers, vs. : 

I. The subject or matter to be explained. 

II. The doubt or question arising out of that matter. 
HI. The first side or prima facie argument concerning it. 
IV. The answer or demunstrated conclusion (Sid- 
dhanta\. 

V. The pertinence or relevancy. 

This process of interpretation is unobjectionable. 
It gives a prominent place to the view opposed to what 
is eventually adopted by way of conclusion, which by 


this method acquires a greater clearness and strength 


than otherwise would have been the case. This mode of 
argumentation, consisting of Purvapaksha or prima facie 
argument, the Uttara or the refutation of it, and then the 
Siddhanta or conclusion, is peculiar to the Hindu litera- 
ture. It pervadesall Sanskrit discoursive works. The 
system of Adhikarana has been followed in Uttara 
Mimansa or Vedanta. An Adhikarana is also called a 
Nyaya. 


~ 


2 faut fanata qareerdiacg | 
aiaa fa cere are sfrace qaqa 
2 Colebrooke’s Miscellaneous Essays, p. 326. 
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Dr. Buhler thinks that formerly Purva Mimf&ns& Adhikarana 
was called by the name of Nyåya, and that latterly it identical 
was applied to the Gautama system of logic. You have is 
seen that the logic of Miméansa {s the logic of law, as 
Colebrooke has put it. Thus there is no wonder that 
the same word Nyâya is applied to a legal thesis, as toa 
thesis of formal logic. In both cases an Adhikarana 
consists of five parts. You have seen the parts which 
constitute a Mimfns&é Adhikarana. According to Gau- 
tama logic,a syllogism also consists of fiye members, 
There is, however, this great difference that in logic the 
conclusion is arrived at, firstly, by affirming a general 
proposition of fact, and then showing that the particular 
proposition in question is covered by that general propo- 
_ sition. Butina Mimânså Nyâya the basis of solution 
is either the authority of the Sruti or of principles enun- 
ciated in the Smriti, which are not inconsistent with the 
Sruti or the authority of ShistachAra (z. e,, usages pre- 
vailing among good men). It would he seen that argu- 
ments resorted to in courts of law arc based on similar 
grounds. And as in a court of justice when the judge 
comes to a decision on a point of jaw from premises par- 
taking of the nature of law, custom, etc. his decision 
becomes a settled principle of interpretation, when a 
similar question arises; so the SiddhAnta arrived at by 
Jaimini in each Adhikarana of his book upon the parti- 
cular question raised in that Adhikarana, furnishes the 
method of interpretation, which would apply to all ques- 
tions of a similar character, although the subject-matter 
in relation to which the conclusion is arrived at, may be 
different from that in connection with which the new , 
similar questions may arise, 
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Many of the MimAansa Nyfyas have got proper 
names given to them. They are usually named after 
some word or phrase occurring in the Bishaya or subject 
matter of the Adhikarana or the Purvapaksha of the 
particular case with which the principle of the Nyaya 
orginated, just as, many leading principles of judicial 
decision go by the names of the parties to the case in 
which the decision was passed. 

Now, having understood what an Adhikarana or 
Nyåya is you wil] be able to appreciate such names of 
soine of the Mimans& books as Nyaya-Ratna-MAla, 
N yayavali- Didhiti, N yåya-Målå-Viståra, etc. 

Mr. Gopalachariar, M. A. B. L., of Madrasfmakes the 
following apt remarks regarding the Mimfnsé Nyéyas: 
“The rules (Nydyas) laid down by Jaimini have 
been implicitly accepted by writers of all schools. The 
controversial literature of the several Vedanta schools is 
mainly based upon these Nyfyas. This‘may be veri- 
fied bya reference to the Ny&yémrita Advaitasiddhi, 
Tarangini, Brahmanandeeya, VanamalAmisriya, Sarvar- 
thasiddhi and other works. The Mimf&nsa Nyd4yas arp 
largely quoted in works on grammar, suchas, the Man- 
jusha and Sabdakaustubha. The Nydayas of Tarka and 
VyAkarana are not considered to be of universal appli- 
cation like those of the Mimansa. The Tarka Nyayas 
are often rejected by writers of other schools. The 
Vydkarana Ny4yas are very rarcly aed to be of 
application outside the science of grammar.” 





1 Brahmavadadin Vol. i. p. 659. 
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Section IV. A brief analysis of the Mimansa 
principles of interpretation. 


I now proceed to indicate briefly the principles and 
rules of interpretation which form the main subject of 
my lectures. 


The subject of interpretation involves two questions: 
(1) What is the meaning and intention of a partt- 
cular word, sentence or passuge P 


(2) Whether it constitutes an obligatory rule of any 
kind, or a quast-obligatory rule or a non-obligatory 
matter? 

Principles and rules of interpretation are meant to 
help the solution of the above questions in particular 
cases. 


Now as regards the Hindu Law, what are 
the sources which cuntain these rules and principles of 
interpretation ? 

The Vedas, in connection with which these rules 
and principles have been developed, themselves contain 
very little of them. 


Occasionally, however, the Vedas itidicate the germs 
of the Mimansa principles. As for example, in Kanda 
I, Prapataka 5, Anuvaka 99 of the Taittiriya Samhita, 
occurs a passage of which the following isa free render- 
ing:—“Is it or isit not proper to recite the prayer to 
Fire (Upasthana Mantra) at the end of morning and 
evening Agnihotras? The opponent (Purvapakshin) 
says ‘no’, and gives reasons for his view. Men, if they 
are daily visited and begged of, become angry. To 
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give a thing of trifling value, such as, a fruit, and ask for 
immense gold in return must necessarily annoy the per- 
son begged. If you give a little Haves and ask for the 
best things in exchange, you are sure to offend Agni. 
The Vaidika Siddhantin gives an affirmative answer to 
the same question. One offers oblations for the purpose 
of wishing oneself every good. The Upasthana Mantras 
are no more than an expression of one’s wish for good 
to oneself. It is a mistake to say that the avis is 
small, It increases immensely bythe force of the 
Mantra. Looking at the business purely from a busi- 
ness point of view, the sacrificer gives an adequate con- 
sideration for what he asks. Upasthana may there- 
fore be made.” | 

The Dharma Sutras of Gautama and Apastamba 
indeed mention two or three Mimânså principles, but 
hardly of any great value. Forexample, they lay down 
(1) Smriti or practice (Ach4ra) is no authority when it 
is in direct conflict with a Sruti; (2) where contradictory 
methods of performing the same acts are prescribed by 
authorities of equal force, you may adopt either option- 
ally; (3) Kalpa Sutras are not Vedas but only their 
Angas. These principles are respectively the subjects 
of the Smrityddhtkarana, Vikalpddhikarana and Kalpa- 
sutridhtkarana of the Mimansa. 

The Smritis contain a few rules, but they are very 
meagre and chiefly relate to cases of conflict such as 
the following: 

“When two Smritis disagree, that which follows 
equity as practised by the people of old should prevail. 
Smriti is of greater authority than rules of Artha Shas- 
tra” (the meaning of which, as will be explained here- 
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after, is practically equitable principles based on rules 
of morality and prudence).” 

“Avoiding carefully the violation of either the 
sacred law or the rules of Artha Shastra, he should con- 
duct the trial attentively and skilfully.” 

“Where the rules of sacred law and the rules of 
Artha ShAstra are at variance, he must discard the latter 
and follow the rules of sacred law.” 

“In case of conflict of Smritis decision should be 
based on reason. Custom is powerful and overrules 
the sacred law.”* 

“The first rank (among legislators) belongs to 
Manu, because he has embodied the essence of the Veda 
mm his work; that Smriti (or text of law’ which is opposed 
to the tenor of the laws of Manu is not approved.” 

“ Decision should net be based only on the Shastras. 
By an unreasonable judgment there is loss of Dharma.”® 


L yA ay arg saa Baye: | 
saaren, Tate afafa fafa: a 
Yajnavalkya Ch. ii. 21. 
2 wa arediarapamafacaa JAT: | 
dyaan faga aaga way N 
; Narada 1. 37- 
3 a3 fafafa: aa wa aN: | 
IMI AYIA YA UAIHATIA | 


4 wa arafa g afsyat fafa: aa: 
Sawa fe aay wa ANNAA | 


Narada I, 39. 


s Narada 1. dọ. 
5 aerafafaraagary were fe aa: a RR | 


aafia a a afar wea 4 
Vrihaspati, 


6 tae waafaa a wea fe ATA: | 


afafa fant q wa wife: vara | 
Vrihaspati. 
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“The law of Manu is authoritative in the Satya 
Yuga, the law of Gautama in the Tret4, in the Dwdpara 


Sankha-Likhita, and in the Kali the Law of Parasara.”" 


“When there is a conflict between the Veda and the 
Smriti and the Purana, the Veda should prevail; (as 
between the two latter) Smriti is superior.” 

Such Smriti texts as the above touch but the 
fringe of the subject of interpretation. It is Jaimini’s 
Sutras which fully deal with rules of interpretation with 
reference to both the questions, viz., that of determining 
the meaning and intention of words and sentences, and 
that of ascertaining the precise legal character of them. 

The rules and principles of interpretation dealt 
with by the sutras may be divided into following five 
classes : 

Class I. Certain elementary principles which may 
be called the «@xzoms of interpretation. 

Class II. Certain broad and general principles as 
regards the znaterpretation of words and texts. 

Class lII. Certain broad and general principles as 
regards the application of texts. : 

Class IV. A large number of specific rules and 
settled points called MVyayas (maxims), each applying 
to a particular case. 

Class V. Certain rules specially bearing upon 





1 wa q Ran aa Sarat Tear. a AT: | 
wat ausfafa@m: wat GUAT: WAN: 1 
Parasara 1. 24. 
2 afaa faguarat aQ a7 ema | 
aa wa wag aie a aT y 
Vyasa 1. V. 4. 
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the character and interpretation of Smriti texts and 
usages. 

At this place I shall merely give you a cursory 
view of the axioms and the general rules of interpreta- 
tion and of the application of texts,as laid down by 
Jaimini and his followers, and then indicate the classifi- 
cation of the specific rules and settled points known as 
Nyayas (maxims), and, lastly, briefly state the rules 
specially bearing on the Smritis and usages. 

Class |. THE AXIOMS OF INTERPRETATION. 

They are the following: 

(ty “Every word and sentence must have some 
meaning and purpose.” This axiom may be called the 
Sarthdkyata axiom. 

(2) ‘Where one rule or proposition would suffice, 
more must not be assumed.” This axiom may be called 
the Laghava axiom. 


(3) “To a wordor sentence occurring at one and 
the same place a double meaning should not be attach- 
ed.” Thisaxiom may be called the Arthaikatva axiom. 


(4) “Ifa word or sentence which, on the face of it, 
purports to express a subordinate idea clash with the 
principal idea, the former must be adjustcd to the latter 
or altogether disregarded.” This may be called the 
Gunapradhana axiom. 


(5` “Contradiction between words and sentences 
is not to be presumed where it ts posstble to reconcile 
them.” This may be called the Samanjasya axiom. 

(6) “When there is a real contradiction, one of the 


contradictory matters may be adopted at option.” This 
may be called the /vkalpa axiom. 
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Class II. THE GENERAL PRINCIPLES OF INTER- 
PRETATION. 

These deserve to be called the GOLDEN RULES OF 
INTERPRETATION, and may be shortly stated as follows: 

(1) Whena verb and the case governed by it 
have a self-evident meaning and thus form a complete 
and independent sentence, this is called a Sruti; no 
attempt should be made to strain or twist its meaning. 
This may be called the Sruti principle of construction." 

(2) When the meaning of a word or expression is 
not clear on the face of it and its latent force or sugges- 
tive power has to be brought out by the suggestive power 
of some other word or expression, this is called a Linga; 
and this principle of construction may be called the 
Linga principle.’ 

(3) Where what is apparently a complete sentence 
has, in order to make out a satisfactory sense, to be read 
as a part sentence connecting it with some other clause, 
this is called a matter of Våkya or Syntactical arrange- 
ment. The principie of construction consisting of this 


process is called the Vakya principle of construction.’ 





1 Sabara Bhasya III. iii. 14. p. 313, Jibananda’s edition ; Louga- 
kshi Bhaskara. p. 5; Partha Sarathi Misra’s Shastra Dipika. p. 2293 
Apadeva p. 14, Jibananda Vidyasagara’s edition. 

2 Sabara Bhasya III. iii 14, Jibananda Vidyasagara’s edition 
p. 313; Lougakshi Bhaskara. p.6; Salikanath Misra’s Prakarana 
Panchika, p. 3 (Benares edition); Apadeva’s Mimansa Nyaya Pra- 
kasha. p. 19; Medhatithi’s Commentary on sloka 3, chap 1, Manu. 

3 Sabara Bhasya II iii 14, Jibananda Vidyasagar’s edition. 
pP. 313; Laugakshi Bhaskara. p. 7; Kumarila Bhatta’s Tantra 
Vartika. p. 535; Apadeva’s Mimansa Nyaya Prakash. p. 22, Jiba- 
nanda Vidyasagara’s edition ; Raghunandana’s Prayaschittatatva 
p. 480. 
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(4) “When a sentence or clause by itself does not 
indicate its purpose but its purpose becomes clear when 
read with some other text belonging to any other topics 
discussed, this is called a case of Prakarana, The prin- 
ciple of construction herein involved may be called the 
Prakarana principle of construction." 

These principles form the science of interpretation. 

The first and cardinal principle of interpreting 
written documents, whether they are private or public 
deeds and authoritative law books, is that where the 
writing exhibits the statement of an independent pro- 
position in clear grammatical language couched in terms 
of unambiguous meaning, that proposition must be 
accepted and acted on as it is, however disagreeable or 
objectionable it may be tothose who are called upon 
to interpret the writing. These latter are bound to 
accept the intention which theclear language of the 
writing expresses, They cannot twist and distort it to 
suit their own ideas and fancies. This is an universal 
principle prevailing tn all civilized countries of the pre- 
sent day, It is called the literal principle. The author 
of the Aphorisms of hoary antiquity lays down the 
same principle and attaches to it the same importance, 
He and his followers have named it the Sruti principle. 

This Sruti principle is expressed and emphasised 
in various places and various Ways to which I shall 
refer later on. For the present 1 would merely state 
itas the first of the general rules of Mimânså interpre- 





1 Sabara Bhasya JII. iii 14; Laugakshi Bhaskara. p. 8; Apade= 
va's Mimansa Nyaya Prakasha. p. 26, Jibananda Vidyasagara’s 
edition ; Raghunandana’s Prayaschittatatva. p. 479- 
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tation. Where this rule is applicable, no other rules 
of interpretation should be resorted to.’ 

In cases, however, in which the language is not clear 
or the sense is not explicit or when words are ambigu- 
ous in meaning or the idea is dependent on some other 
idea, the interpreter cannot stop at the literal principle 
of construction. He must have recourse to other con- 
siderations. Accordingly the modern western writers 
on interpretation of statutes introduce other principles 
of interpretation, such as, interpretation by context, 
rules of beneficial construction, exceptional rules of 
interpretation according to equity and reason and the 
like. In departing from the rule of literal construction 
the departure should never be wider than is absolutely 
necessary. 

Rishi Jaimini and his followers proceed on the 
same lines. In fact, the rules of interpretation, they lay 
down in departure from the literal principle, are perhaps 
clearer, more logical and more distinctive than the 
rules discussed in our modern books. They lay down 
step by step how a freer and more rational principle ts 
to be adopted one after the other, and how a wider 
departure from the literal principle should be avoided 
when a narrower departure would suffice. 

There are two other principles of interpretation by 
means of Sthana (place) and Samakhya (derivative 
words) which are usually placed after Prakarana. But 
these not being of importance I would leave them 
apart. I shall explain the principles of Sruti, Linga, 
&c., at length. 


I fafaa eaat waa ita anaa o 


Jaimini IIL. im. 14. 
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Class HII. GENERAL PRINCIPLES OF THE APPLICA- 
TION OF TEXTS. 


These may be treated under the following heads: 

(1) “The principle of distinguishing between obli- 
gatory texts on the one hand and quasi-obligatory and 
non-obligatory texts on the other.” 

(2) “The principle of Adhikara Vidhis, or that 
showing to whom the Vidhi texts are applicable.” 

(3) “The principle of Krama or that by which the 
order in which the texts are to be applied is determined.” 

(4) “The principle of Atidesha (reference) or that 
by which, the rules regarding one matter are made to 
bear on another matter.” 

(5) “The principle of Uha (adaptation) or that by 
which, in the course of effecting an Atidesha, necessary 
modifications are to be made to secure a proper adap- 
tation.” 


(6) “The principle of Badha (bar) or that by 
which, in the event of incongruence between one thing 
and another, either in connection with the application 
of Atidesha or otherwise, a subordinate incongruent 
matter is barred by the principal.” 


(7) “The rule of Tantraté and that of Prasanga, 
both of which provide against the unnecessary repetition 
of the same act.” 


Class IV. THE SPECIFIC RULES CALLED NYAYAS. 

The Nyayas (maxims) regarding the application of 
texts z. e. those falling under the general rules, class HI, 
need not be separately considered. Those regarding 
the interpretation of words and texts may be treated 
under four general heads; 
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(i) “Those that relate tothe, interpretation of 
words.” 

(i) “Those bearing on the rules relating to the 
construction of texts.” 

(i) “Those bearing on the rules of interpreting 
prohibitory and apparently conflicting texts.” 

(iv) ‘Those of a miscellaneous character.” 


Class V. RULES WHICH SPECIALLY BEAR ON THE 
CHARACTER AND INTERPRETATION OF THE SMRITI 
TEXTS AND USAGES. 

These are contained in Book I, chapter iii of Jaimi- 
ni’s work. They are as follows: 


(1) “The authoritativeness of the Smriti law is a 
matter of inference, because the promulgators of it are 
the same as those of the Vedas.” 


(2) “If there be a direct conflict between a Smriti 
text and a Vedic text, the latter must prevail.” 

(3) “If a Smriti text is based on a gross motive 
which is inconsistent with the spiritual motive of the 
Vedic law, then it is to be ignored.” 

(4) “Established and approved usage has the 
force of law without reference to the causes which 
brought them into existence.’”* 


(5) “If there be two conflicting usages, that which 
has the support of the Shastra is to prevail.’ 





1 JaiminiZl. iii. 2. 
2 Jaiminil. ii, 3 
3  Jaimini IT iit gq. 
4 Jaini I. i 7 
5 Jaiminil. it.g 
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(6) “Authorized terms and expressions belonging 
to foreign (Mlechcha) dialects are to be taken in the 
sense attached to them according to those dialects."" 

(7) “A rule of usage or arule of Smriti must be 
taken to represent the short, simple and general propo- 
sition, such as, a Vedic Vidhi.’”* 

These general principles regarding the Smriti law 
and the customary law, lie at the threshold of the sub- 
ject of interpreting the Hindu Law. ‘The axiomatic or 
elementary principles and the general principles of 
interpretation, viZ., Sruti, Linga etc. will be the subject 
of the second lecture. The general rules regarding the 
application of texts, viz., those of distinguishing between 
obligatory and non-obligatory texts, Adhikdra Vidhis, 
Atidesha, Uhå etc. will be the subject of the third lecture. 
In the fourth lecture the principles laid down by Jaimini 
with special reference to the Smriti and the customary 
law will be discussed. The fifth lecture will contain an 
enumeration and explanation of various Nydyas (maxims) 
dealing with the interpretation of words and positive 
texts. In the sixth lecture I shall deal with Nydyas 
(maxims) bearing on the interpretation and application 
of negative texts and on the conflicts of texts in general. 
In the seventh I shall treat of Nydyas or maxims 
which are called Laukika Nyayas (popular maxims), many 
of which are regarded as matters of Shdstra (governing 
rules) by text writers. In the eighth lecture I shall 
discuss the lines on which Jimutavahana and Vijna- 
nesvara proceed and how they apply the Miménsa prin- 

ciples. The ninth lecture will deal with the application 





1 jaimini I, ni. 6 Adhi, 
2 faimini I ii. 8 Adhi. 
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of Mim4nsa principles by other Hindu lawyers and the 
presumptions of Smriti Law available for purposes of in- 
terpretation. In the tenth lecture you will have a general 
view of the interpretation of Hindu Law by the courts 
under the British rule. Inthe eleventh lecture I shall 
show how the Mimåânså principles of interpretation 
correspond tothe principles adopted by Enghi:h writers 
and those embodied in the maxims of the Roman Law. 
The subject of the twelfth lecture will be the old 
Vedic Jurisprudence and the subsequent development of 
the Jurisprudence of the Vya4vahara Law and also a 
cursory account of Mim4nsa philosophy and Mimansa 
literature. In the thirteenth I shall give you a resume of 
the subject. 


Google 
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The General Principles of Mimansa 
Interpretation. 

Following the plan indicated in the Introductory 
Lecture I shall first deal with those elementary principles 
which may be called the Axioms of Interpretation. They 
lie at the very threshold of the subject. Then I shall 
proceed to cliscuss those General rules of interpretation 
designated as the rules of Sruti, Linga, Vakya and 
Prakarana. 

The term axiom is usually used in mathametical 
subjects, specially in Euclid’s Geometry. Thus its use 
in a treatise on interpretation may call for a little ex- 
planation. The explanation is simply this. The 
elementary principles of the Mim4ns& Shastra bear the 
same relation to these general principles of interpretation 
which are connected with properties of words and sen- 
tences and passages, as the axioms of Euclid bear to the 
principles connected with the properties of angles, circles 
and rectilineal figures &c. I may also say here, that 
as the axioms and postulates and the general principles 
of the properties of figures bear on the specific proposi- 
tions of Euclid so do the Mim4nsé self-evident principles 
and the Mimansa general principles, regarding words 
and sentences &c., bear on the specific MimAns& propo- 
sitions called the Nyayas or maxims, 
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SECTION I. 


The elementary principles or the axioms 
- “of interpretation. 

They are: 

I. The Sarthakya axiom. 

Every word and sentence must have some meaning and 
purpose. 

II, Laghava ; axiom. 

_ Where one rule or proposition would suffice, more must 
not be assumed. 

ILI. The Arthaikatva axiom. 

To a word or sentence occurring at one and the 
same place a double meaning should not be attached. 

IV. The Gurapradhana axiom. 

If a word or sentence which, on the face of it, purpor 
to express a subordinate idea clash with the principal idea, 
the former must be adjusted to the latter or altogether 
disregarded. 

V. The SAamanjasya axiom. 

Contradiction between words and sentences is not to 
be presumed where it ts possible to reconcile them. 

VI. The Vikalpa axiom. | 

When there is a real contradiction, one of the contra- 
dictory. matters may be adopted at option. 


The first elementary principle or axiom 
“ Every word and sentence must have some mean- 
ing and purpose attached toit.” This axiom is shortly 
expressed by the Ka4rikaé, “More words, more mea- 
ning.” This means that if the sense that you attach 


1 RRA watfrena | 
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toa passage is made out by a part of the passage, then 
the remaining part must have an additional sense; 
otherwise your construction is faulty. The fault of cons- 
truing a passage so as to leave some part of it without 
any meaning is called Anarthakyadosha (the fault of 
assuming meaninglessness). 

Jaimini refers to this axiom constantly. In open- 
ing the subject of Arthavdda, he putsin the mouth of 
the Purvapakshin (objector) the argument, that “ what- 
ever enjoins an action is Amnfaya (Veda), but there are 
numerous passages which do not contain such an in- 
junction ; they must, therefore, be Anarthak ( mean- 
ingless). Hence, the Vedas, having this Anarthakya- 
dosha, cannot claim the perfection of eternity.”' The 
author answers: “They are not meaningless, each of them 
is part and parcel of some Vidhi (command enjoining 
action). Thus it is an expatiation of some particular 
Vidhi. This expatiation (stuti) expresses a meaning,’ 
I have rendered the word ‘stut by expatiation. It is 
taken as the equivalent of Prashastya, meaning that 
which makes a thing explicit. Thus, the passages of the 
Vedas which do not lay down a rule of conduct, and 
which, as such, are charged with being meaningless, are 
‘rescued from the charge by showing that they have a 
meaning and purpose, viz., the meaning and purpose of 
making a Vidhi explicit and clear. 

Then, with reference to the illustrative maxim called 
VidhibannigadAdhikarana’ (a declaration appearing 
like a Vidhi), the same elementary principle of Anar- 

thakya and Arthakya is appealed to. Referring to the 
1 Waa AAAA | Jaimini Í. ñ. —_ 
2 fiunawaaarm qaa fatate) Jaimini I. ii. 7. 
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passage, vis.“ The Indian fig tree becomes the sacrificial 
post, ìt is strong, strong animals are available ; therefore, 
a strong animal is to be had to match the strength of the 
sacrificial post.”! The objector says: "Here in this 
passage there is clearly an indication of duty enjoined by 
the concluding part of the passage, if not, the whole 
passage, as a declaration would be meaningless (Anar- 
thaka).”? The author says : ‘No doubt the passage has the 
appearance of a Vidhi, but it is really a declaration extol- 
ling the virtue of a fig-tree; for, to regard it as a Vidhi 
would be to make other Vidhis useless and redundant.” 
(See Jaimini Bk. I, Ch. 1, Sutras 22—24). 

This principle against assuming redundancy has 
been appealed to in the discussions of the Digest writers. 
Take for instance, Jimutavâhana. Towards the end of 
Chapter II, in section 67, according to Mr. Colebrooke’s 
arrangement, he discusses the meaning of the following 
passage of Katyayana: 

“A father is taker of a double share or of a half 
from acquisition of son-property ”’ 

The construction JimutavAhina puts upon the 
passage is that—‘‘a father takes either a double share 
ora moiety, of his son’s acquired wealth.’ 

In giving the above construction he refutes the 
other possible construction that the father is entitled to 


1 zadan sgt sAm sAn es outa 
eatres tfa | Jaimini I. ii. 19. 
2 faa enya RA MAARA 6 Jaimini I. ii. 19. 
3 Cawtseed a yafaa fa 
Dayabhaga Ch. II. 67. 
4 pre fours fagia ya wia Fares: | 
Dayabhaga Ch. II. 66. 
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a double share ora half of the property if he has got 
both son and property. The effect of this construction 
is, the author points out, to say that one who has not 
got a son to share with, takes the whole property. ‘Buf 
is not this something meaningless?’ says the author 
indignantly. For, it isan admitted rule that in cases 
of partition among any relatives, say brothers, if one 
has acquired wealth and has no son, he takesa double 
share of his acquisition. Why then this fedundant 
proposition ragarding the son? In short, says Jimuta- 
vahana, if Katyayana meant by the expression ‘from 
acquisition of son-property’ to say ‘from the fact 
of having acquired both son and property’ and not 
‘from property acquired by the son,’ then he would be 
guilty of Anarthakya-dosha ( fault of redundancy ). For, 
there is already the general rule that, one takes a double 
share who has acquired property and who has got 
relatives to share it with. 

Again Jimutavahana in paragraph 79, chapter II 
(Colebrooke’s work) says: ‘Besides, if the mention of 
greater or less shares here intend the regulated deduc- 
tions, the second verse of the stanza ‘let him separate 
his sons according to his pleasure’ becomes superfluous; 
for that, which was to be declared, is fully specified in 
three other verses of that text. But, according to our 
interpretation, the phrase ‘let him separate his sons ac- 
cording to his pleasure’ relates to his own acquired wealth; 
while the allotment of the best share, and an equal dis- 
tribution, both regard an estate inherited fromthe grand- 
father. There is consequently nothing superfluous.” * 

Then again in para. 8, section 1, chapter XI he em- 
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phasises this principle by which an interpretation in- 
volving an assumption of tautology is to be avoided. 
Regarding the widow's right of succession he says: 
“The meaning therefore is, ‘the wife shall obtain her 
husband’s entire share’ not ‘she shall obtain her own 
entire share; for the direction, that ‘she shall obtain’ 
would be impertinent in respect of her own complete 
share. Since the intention of the text is to declare a 
right of property, it ought not to be interpreted as decla- 
ring such right in regard to the person’s own share; for, 
that is known already from the enunciation of it as that 
person’s share, [and it need not therefore be declared].’” 

This axiom of avoiding a construction which invol- 
ves the imputation of redundancy is universal. Modern 
western writers on construction of statutes give it a 
high place in their works, and there is a leading English 
case on this point viz., Reg v. Bishop of Oxford (L. R. 
42 B. D. 245) which lays down: “A statute ought to be 
so construed, that if it can be prevented, no clause, sen- 
tence or word shall be superfluous, void or insignificant.” 

The second elementary rule or axiom. 

“ The construction which makes the meaning stm- 
pler and shorter is to be preferred’* This includes the 
rule that when one rule or proposition would suffice, more 
must not be assumed. Madhavacharya exemplifies this 
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principle in his first Adhikarana of Ch. I, Bk. II. Gourava, 
He puts the topic in the following slokas:'— fala ne 
“The Apurva sanction of a Vidhi proposition is made malavistara. 
out by all the terms composing it.” 
“Whether by each term separately or by one term 
out of them is the question.” The answer is: “By 
investigating the relation of the fruit (Apurva sanction) 
it is found to belong to a single term which is the prin- 
cipal one to which the others are subordinate.” 
“ This being the simpler construction, the Apurva 
appertains to one term, the rest forming its train.” 
He then explains that if Apurva be ascribed to each‘ 
term, this would be a case involving the fault of Gaurava 
(useless multiplicity); whereas, ascribing it to one term 
constitutes it the Laghava (simpler construction) and is, 
therefore, to be preferred. 
The oluka maxim is based upon this principle. 
When a Srauta Vidhi (Vedic rule) is to be presumed as 
corresponding to a matter of usage or a matter contained 
in the Smritis the Vedic rule to be presumed must be in 
the simplest and most general form. For instance, alth- 
ough by usage the practice of observing the Holaka (the 
Hooli festival) obtains only in the eastern portion of the 
country, the presumed Vedic Vidhi should be in the 
simplest and most general form :— 
“Let the usage of the Holaka be observed.” It 


a R 


1 fani ae: aa cga-nfeara? | 
WANALIA waa faery | 
qaafaargast WATT: | 
aaran AG ABA UTATA | 
Jaiminiya Nydyamalavistara II. i. Adhi. 1r. 


Google 


Gourava, 
explanation 
from Daya- 
bhaga. 


84 THE SECOND LECTURE. 


should not enter into the complex question as to where 
the usage exists or where it may be introduced. In short, 
the Hindu Jurisprudence favours the principle that 
Vidhis should be short and simple and not complicated. 
It would leave complicated questions incidental to a 
Vidhi to be dealt with by bye-laws of the nature of 
Prayoza Vidhis. 

Jimutavahana refers to the Holak& maxim m-re 
than once. Regarding the subject what effects may be 
partitioned among brothers, the question arises how far 
properties acquired by the valour &c., of one brother 
should bz shared with other brothers. Jimutavahana 
reproduces the texts of a number of Smriti writers on 
the question. These texts taken together are to the 
effect that what is gained by the valour &c., of one brother 
with the aid of the common stock should be brought 
under partition; the acquirer taking a double share. 
But it is sufficiently indicated that whena_ thing ts 
gained by the valour &c., of one brother without the 
use of the common stock as Well as affectionate gifts to 
him should not be subjected to partition; such things 
being the exclusive property cf the acquirer alone. 
Having shown this Jimutavahana puts the question how 
is the law on the subject to be put? Whether all ins- 
tances in whicha brother's self-acquisitions are free from 
partition should be stated, and then it should be stated 
that the rest are subject to partition. He says that 
such a course would be not only inconvenient, but posi- 
tively impracticable. For, it is impossible to make an 
exhaustive list of cases in whicha brother may have 
acquired property which ought not to be partitioned. 
He says the rule of law on the subject should be stated 
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following the Holaka maxim in the simple and gencral 
form:— 

“Divide wealth acquired with the use of the com- 
mon stock.” 

This would include cases in which property was 
acquired by valour and skill &c., with the aid of the 
common stock, but would exclude all cases ın which it 
was acquired either by valour &c., or otherwise, without 
the aid of the common stock.’ 

Ifthere be anything in English books to which 
the above principle may be said to correspond it 1s the 
principle that coustruction should not be burdensome. 


The third elementary rule or axiom. 

“A double meaning should not be attached to a word 
or sentence occurring at one and the same place. 

First, as regards words. There is no doubt that if 
a word occurs in different places it may bear different 
meanings; and the same is the case with a clause. 
But itis manifestly improper to take a word used at 
one and the same placcin different senses. This is 
expressed in the well-known proposition :— 

“A word once uttered must have only one mean- 
ing.” 

In paragraph 30, section II, chapter III Jimuta- 
vahana applies this axiom to the use of the word 
‘mother’ occurring in the following text :— 

“The mother should be made an equal sharer,’? He 


says: ‘Since the term mother intends the natural parent 


1. Vide Sect, 2}, Ch, VI, specially paras 21-23, 27, 35-38, 
Colebrooke. 
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it cannot alsomean a step-mother. Fora word em- 
ployed once cannot bear the literal and metaphorical 
senses at the same timc.’” 

Srikrishna Tarkalankara and others object to the 
expression: “There reside fish and milkman in the 
Ganges ;’* for, a double sense must be attached to the 
word Ganges in order that it may be the abode of both 
fish and men. It means the land on the side of the 
stream in the case of milkman and the flowing stream 
in the case of fish. 

Then as regards sentences. When a word is used 
in a double sense, the whole sentence in which it occurs 
has a double meaning. Therefore, the nse of a word in 
a double sense is included by the Mimansakas in what 
is called Vakyabheda (splitting a sentence). But strict- 
ly speaking the splitting of a sentence is a little diffe- 
rent from attaching a double sense to it. The distinc- 
tion, however, is not generally made. 

There are the expressions :— 

Udbhidå Yayeta (perform thé ceremony by the 
vegctable).' 

Shyenena Yazeta (perform the ceremony by the 
hawk).* 

In these expressions if the term ‘Udbhida’ (the 
vegetable) or the term Shyenena (the hawk) be taken 
to be the name of a ceremony as Well as to denote the 
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use of vegetable products in the case of the one and the 
use of the hawk in the other, then there would be the 
fault of Vakyabheda’ (split of the sentence) according to 
the Mimansakas. Therefore they say the terms must 
be taken only as proper names of certain ceremonies 
without any reference to their denotation. 

Vakyabheda, strictly speaking, has reference to the 
question whether a.sentence should be taken to stand 
for one leading idea to which other ideas expressed in 
it are subordinate or to stand for two or more ideas co- 
ordinate to each other. It is taken to be a fundamen- 
tal rule of composition with sanskrit authors that there 
should be only one leading idea in one sentence. In 
fact, a sentence (Vakya} is defined to be “a proposition 
containing a single idea, but where the expression of 
that idea is divided into parts, each part stands in need 
of the other or others.” 

This being the orthodox principle of a Vakya 
(sentence, old books or old sayings must be presumed 
to have been composed on this principle. Hence it is 
an axiom that what is, on the face of it, a single Vakya 
must not be construed to contain two co-ordinate ideas 
so as,ineffect,to make it, asif it were, two VAakyas, 
To do this is called Vakyabheda (splitting a sentence). 
Thus we have the popular maxim: “Where it is possible 
to take a sentence as embodying a single ‘idea or a 
single propusition, itis wrong to attribute two ideas or 
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take it as a single proposition and again as two co- 
ordinate propositions. 

_ Jaimini refers to the question of Vakyabheda very 
constantly. In sutra 25, Ch. II, Bk. I, he says, 
“if in the text which is the subject of Vidhibannigada- 
dhikarana the last portion be read as a Vidhi as well as 
the first portion, then this will cause the fault of Vakya- 
bheda.” . 

The effect of this principle vz, the principle of 
presuming a sentence to have only one icading idea 1s 
that, where there is a word expressing an injunction in 
one part of it the remaining part or parts must be re- 
garded as mere Arthavadas which by definition, are 
merely subsidiary clauses (Vakyashesha), Any effort 
to raise an Arthavada clause to the rank of an injunc- 
tion (Vidhi), auxiliary or otherwise, is reprehensible 
and not allowed. In fact, to read an ArthavAda clause 
asa Vidhi, is a confusion of ideas. It amounts to 
giving a double meaning to the same clause, once by 
taking it as a single proposition and again as two co- 
ordinate propositions. 

In our modern law-books, such as Jimutavahana’s 
Dayabhaga or Vijnanesvara’s Mitaksharaé, texts of the 
nature of an Arthavada are not usually called by that 
archaic name but are characterised as moral precepts 
as opposed to a Vidhi proper. What isa moral precept? 
It 1s a proposition to indicate some salutary truth which 
is involved in a Vidhi proposition. So itis virtually of 
the nature of an Arthavada. Thus, when Jimutava- 
hana speaks of the text regarding the duty of an owner 
not to alienate his property to the detriment of the inter- 


1 fawt NARZ ery n Jaimini I ii. 25. 


Google 


THE SECOND LECTURE. 89 


ests of his children and the others, he speaks of it only 
as imposing a moral duty not intended to affect the full 
ownership of the man, He in effect regards the text in 
the light of an Arthavada and, as such, he would not 
allow it to be reckoned asa Vidhi affecting the Vidhi 
creating ownership. 


The fourth elementary rule or axiom. 


“If a word or sentence purporting to express a 
subordinate idea clash with the principal idea, the 
Jormer must be adjusted to the latter or must be dis- 
regarded altogether.” 

This principle is generally expressed by the popu- 
lar maxim to be explained hereafter known as the 
maxim of ‘the great and the small fish’ z. e., the great 
fish eating up the small. 

It has its counterpart in English law books in the 
principle that, where a giftis madein absolute terms, 
conditions imposed to restrict the enjoyment of the 
thing given are not valid. 

In sutra 9 Ch. III, Bk. IIT, we have 

“ When a Guna Sruti (auxiliary clause) clashes 
with a Mukhya Sruti I clause ), the latter 
is to prevail as Veda.’ 

Again in sutra 39, Ch. III, Bk. VI, it is laid down: 

“When a purpose and a material conflict, the 
purpose is to be given effect to (somehow) in the 
absence of another suitable material, for materials are 
accessory as regards the primary object.” 

I gugana cedar yan tq data: u 
| | Jaimini III. iii, 9. 
2 vat aEwartekes fara i Jaimini VI. iii. 39. 
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Here the conflict spoken of is between the pùrposé 
of a Vidhi and a material expressly prescribed for use in 
it. Even in such a case where there is an express pro- 
vision for a material, the material is either to be modi- 
fied or done away with when it is found to militate 
against the purpose. The application of this axiom is 
very largely illustrated by what are called Uha and 
BAadha. Yajnas which are called Vikriti and which owe 
their origin to some imperfect Vidhi text have to draw 
upon the stock of some other Yajna for their details 
Thus details must be modified to suit the Vidhi text 
of the Vikriti Yajna formed as above. When 
the detail consists of the application of a particular 
Mantra, the language of such a Mantra must be 
modified to suit the Vikriti Yajna. This among 
other things is called Uha. When parts of the detail to 
be borrowed as above, are altogether inconsistent with 
the main Vikriti Yajna, such parts are to be dropped off. 
This is called Badha. Uha and Badha will be fully 
explained later on. Here I refer to them to show that 
they are illustrations of the axiom that what is auxiliary 
on the face of it should be modified or given up to suit 
that to which it is or should be auxiliary. 

Inthe Vedic law the Utpatti Vidhi or that which 
directly enjoins an act for acquisition of heavenly bliss 
is the principal ( Mukhya ) law. Injunctions regarding 
appliances to carry out the above act are called 
Vinityoga Vidhis. So these are comparatively sub- 
ordinate. Then there is another class of Vidhis (rules) 
which merely lay down the manner in which the Vini- 
yoga Vidhis are to be carried out. These are called 
Guna Vidhis, which are clearly’ subordinate. ` They 
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are subordinate in the second degree, being subordinate 
to the Viniyoga Vidhis which are subordinate to -the 
Utpatti Vidhi. Then again, Arthavadas and NAama- 
dheyas, as explained before, are subordinate in a still 
greater degree. Ina case of conflict between the text 
-of à lower grade and one ofa higher grade, the former 
must yield ta the latter. 


The above phraseology, no doubt, is peculiar to the 
Vedic law. But the same principle of adjustment ap- 
plies to the positive law contained in Vy4vaharakAnda of 
the Smritis. It is only in respect of the nomenclature 
that the Vedic law and the Vy4avahara law differ. 
In the Vyavahara law practically there jis no 
Utpatti Vidhi. The Vidhis of the highest and perfect 
obligation inthe Smritis correspondto the Viniyoga 
Vidhis of the Vedas, But all the same there is the distinc. 
tion in the Vyavahara law between a principal Vidhi and 
a subordinate Vidhi ; for instance, as regards adoption 
the provision regarding the act of adoption is of higher 
importance than the Vidhis settling the details of the 
manner of adoption. So, if in any case a rule regarding 
the details should have the effect of upsetting the 
principal rule enjoining adoption, the rule regarding 
the detail must give way. You have instances of this 
in the Law of Adoption. Ofcourse express and clear 
subordinate rules have the same force as the principal 
rules when there is no conflict. 


The fifth elementary rule or axiom. 


‘Contradictions should not be too easily assumed. 
This is exhibited by Jaimini’s aphorisms in various 
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ways, In the very first book of his work, in sutra 9 
Ch. II, Jaimini lays down a very broad principle of 
reconciliating contradictions. It is as follows :— 

“The inconsistencies ( you assert ) are not actually 
found. The conflicts consist in difference of application 
(of the injunction ). The real injunction is not affected 
by application. Therefore there is consistency.” 

The commentators explain by the principle indi- 
cated above that the text “One must not speak false- 
hood ™* is not in conflict with the text “The tongue of 
man is disposed to falsehood.”* They explain that the 
principle of both the texts is to prohibit falsehood. 
The words are different being differently applied. 
The rule on this subject is generally expressed by the 
proposition that the proper course for reconciling 
apparently conflicting texts is to see whether they 
apply to different sets of facts and to different purposes. 

There is another mode of effecting conciliation be- 
tween apparently conflicting texts. It is by taking one 
of the texts to bean Arthavada. In the second Adhi- 
karana, Ch. VIII, Bk. X, it is laid down that although 
apparently the prohibition of the ¢wo ajyabhagas 
(Tau pasau) in the Soma Yaga is contradictory to the 
character of that Yaga, yet it is really not so. There is 
no provision for ajyabhaga in the Soma Yaga, therefore 
the prohibition is merely an Arthavada in praise of the 


Yaga making explicit what is implicit.* 
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The sutra on which the Adhikarana is constructed 
distinctly says: 

“(In acase of conflict ) with what is an Apurva 
Vidhi the conflicting text (should be taken as an 
Arthavada )” 

In fact, in reconciling between a positive and nega- 
tive text it is of great importance, first to determine 
the character of the negative text. If the negative 
text be in the nature of a Pratishedha ( prohibition 
pure and simple ), then there would be but little 
chance of reconciling it with a text affirming the 
thing prohibited. But if it be only of the nature of 
a Paryud4sa ( a qualified or partial prohibition ) which 
Jaimini regardsas merely an Arthavada, meaning an 
explanation limiting the scope of the positive text, 
then there will be no conflict. A Paryud4sa is in some 
cases merely a Niyama in the sense of not being im- 
perative. Asa positive Vidhi may either be imperative 
or directory ¢.¢., laying down a Kratu Dharma ( positive 
duty ) ora Manushya Dharma (moral duty ), so also 
a negative Vidhi may be of either character. In the 
third Adhikarana? of Ch. I, Bk. IV, the illustration 
given by the orthodox commentators, (by orthodox 
commentators I mean to exclude Guru Prabhakara ) 
is tothe effect that a certain vow ( Vrata ) not to do a 
certain act, for instance, looking at the rising sun isa 
Purusha Dharma merely, and is thus a Paryudasa and 
not a Pratishedha. Therefore, there is no conflict be- 
tween the provision requiring the observance of sucha 
vow and the texts which enjoin as a general rule that the 
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rising sun should be seen. In general application how 
ever, Paryudasa is merely what we call an exception. — 

Jimutavéhana uses Paryudasa in this sense in para 
36, Sect. 1, Ch. VI, where he says that if you take 
the several texts regarding self-acquisition as Paryud4sa 
(exceptions ), then all possible cases of sel f-acquisitions 
must be regarded as exceptions to partible property. 
Having made this observation in the succeeding para. 
( para. 37 ) he says that the several texts regarding self- 
acquisitions are not meant as exceptions but are given 
only as illustrative instances. In the latter para. ( he 
observes ) that where there is a negative rule embodying 
a number of instances, but there is no exhaustive 
enumeration of the cases which are intended to be 
covered thereby, the negative rule cannot be a 
Paryudasa. The instances are merely in the nature 
of an Arthavada of a negative character.’ 

The principle of reconciliation by referring appar- 


ently conflicting texts each to a different subject matter 
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is fully illustrated by DAayabhaga. JimutavAhana has 
two sets of texts before him with regard to the right of 
sons born after a partition, apparently not consistent with 
each other. On the one hand are the texts: 

“ A son, born after a division shall alone take the 
paternal wealth; or he shall participate with such 
[of the brethren, | as are re-united with the [father].”" 

“A son, begotton after partition, takes exclusively 
the wealth of his father” 

‘ All the wealth which is acquired by the father 
himself, who has made a partition with his sons, goes to 
the sons begotten by him after the partition. Those, born 
before it, are declared to have no right ; as in the wealth 
so in the debts likewise, and in gifts, pledges and pur- 
chases.” 

On the other hand there are the following texts 3 
“ Sons, with whom the father has made a partition, 
should give a share to the son born after the distribu- 
tion. ™* | 

“When the sons have been separated, one, after- 
wards born of a woman equal in class, shares the distri- 
bution. His allotment must positively be made, out 
of the visible estate corrected for income and expen- 
diture.” 





1 at fanaa RAIAT VIETA | 
dania Ty Ufa sq: ae Manu and Narada, 
2 farms: TATAN | Gautama. 
3 ya: ae fauna fom agen ag | 

fanaa aq GARANT: YAM: YA: 1 

ae at awe shy ANARÀN T | Vrihaspati 
4 afam aaqa fea’ ga ffa } Vishnu. 
5 farm y getter: erate’ fanaa | 

Emre afa. aeaa faa «| YAjnavalkya. 


Google 


Bixth 
axiom dis- 
cussed. 


Google 


96 THE SECOND LECTURE. 


Jimutavahana reconciles these two sets of texts by - 
holding that the former set applies to cases of property 
which is the self-acquired property of the father, and in 
respect of which the partition by the father is at his own 
pleasure ; and that the latter set to the case of property 
descended from the grandfather in which case a partition 
before the mother is past child bearing is not valid. 

Then, again, when owing to difference of schools 
( sakhas ) differant practices arise with reference to the 
same Vidhi, such different practices cannot be regarded 
as cases of conflict. This is dealt with in the last Adhi- 
karana Ch. IV, Bk. II. As I shall have again to revert 
to this subject of reconciling apparently conflicting 
texts I need not enlarge on this matter here. 


The sixth elementary rule or axiom. 


“When there ts a real contradiction, one of the con- 
tradictory matters may be adopted at option.” 

According to the rules of the construction of 
statutes as given by the English writers, if one provision 
of law is contradicted by another, which may be presum- 
ed to be subsequent to the former, the latter provision 
prevails as having a repealing character. But in the 
Vedas there is no presumption of one command being sub- 
sequent to another in point of time. Therefore, it is pre- 
sumed that in cases of contradiction neither of them are 
intended to be operative, that the intention is to place 


both at the discretion of those concerned. Hence the 
principle of option. 


But as regards the Smritis, these are of a derivative 
authority. All the Smritis on agiven point are suppos- 
edto derive their origin from one and the same 
Vedic command. So, in their case an interpreter is 
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bound to reconcile them somehow or other. I shall 
have to discuss the question latter on. 3 

The conflict between two Vedic Vidhis whic 
necessitate option, that is to say, which in a manner 
stultifies both the Vidhis, must be clear and patent. The 
conflict must be, in the first place, a direct conflict be- 
tween two Vidhis which are of a co-ordinate character. 
In the next place, the positive Vidhi must be one ad- 
dressed to the senses. An example of this is given in 
the third Adhikarana, Ch. VIII, Bk. X, in the two 
texts regarding the use of the shorashi vessel at the 
dead of night, in one of which the use of it is enjoined 
and in the other prohibited.’ Here, there being a direct 
and clear conflict, the one or the other text can be 
followed at option. 

But this is not the case where the negative Vidht 
does not contain an absolute prohibition ¢ Pratishedha ), 
but merely a qualified prohibition (Paryudasa) as already 
explained. An example of this is given in the first 
Adhikarana, Ch. VIII, Bk. X. In this Adhikarana the 
text referred to, is one in which the leading clause 
contains the gencral injunction for the performance of a 
certain act zvz., uttering certain words in a certain trans- 
action with a clause added to it prohibiting that act in 
a part of the same transaction.” This prohibition is a - 
Paryudasa. In fact it is an exception as we understand 
the term. Thus there is no conflict so as to lead to an 
option. 


1 afanaasia wisieafafa faye fanereumfracag | 
Jaimini X. viii. Adhi. 3. 


mame adifa | Savara Bhashya X. viii Adhi 1. 
13 
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Option is the result where the contradiction can 
not possibly be explained away. Option means ignor- 
ing the authority of not only of a single text 
but of two texts together. ‘Therefore it can not be 
legitimate except asa last resort. Where one of the 
two texts isa Paryudasa ( exception )or where they are 
referable to different sets of facts, the necessity for option 
does not arise. But you cannot help it if the conflict ts 
direct, and has reference to the same tangible object, 
as in the case of the Shorasht maxim mentioned 
above. . 

But there is another class of cases in which an 
exception (Paryudasa) is not allowed. This is the class 
covered by the Ae/anjaz‘ maxim which inculcates that 
where there is a prohibition of some thing morally and 
spiritually wrong, such prohibition must be taken to 
be general and far-reaching. Therefore in the presence 
of such a prohibition texts, affirming any matter even 
distantly or incidentally approaching the wrong prohi- 
bited, would be taken to be overridden by the prohibition.’ 
The <Kalanja maxim, however, being directed to 
matters spiritual or moral, obtains mostly in the sphere 
of the Vedic law or of the Acharakanda of the Smriti 
law. It has little bearing on the positive Vyavahara 
law. So cases of conflict under the Vyavahara law is 
little affected by the Aa/anja maxim as will be seen 
when that subject will be later on dea!t with. 


1 qaam: | Jaimini VI. ii. Adhi 5. 
2 wa: aqui wal waa ardiaan saa farerq | Shastra- 
dipika p. 45, Benares edition, 
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Section II. The four General Principles broadly 
explained. 


You have already seen how the axioms as a 
class differ from the general principles and how these 
latter differ from the Nyayas (maxims). The axioms are 
such elementary propositions regarding interpretation 
as are taken to be self-evident. The general principles 
are those principles which are arrived at after an 
examination of those materials with which an inter- 
preter has generally to deal; such as, meaning of words, 
structure of sentences, the relation of topics ctc. The 
Nyayas are formulas applicable to particular cases or 
specified circumstances. Having explained to you the 
axioms of interpretation, I now proceed to explain broad- 
ly the general principles as I have indicated them in the 
Introductory Lecture. I reproduce below the statement 
made of these principles in the Introductory Lecture. 

(1) When a verb and the case governed by it have 
a self-evident meaning and thus form a complete and 
independent sentence, this is called a Sruéz; no attempt 
should be made to strain or twist its meaning. This 
may be called the Sruti principle of construction, 

(2) When the meaning of a word or expression is 
not clear on the face of it and its latent force or sugges- 
tive powor has to be hrought out by the suggestive power 
of some other word or expression, this is called a Linga; 
and this principle of construction may be called the 
Linga principle. 

(3) Where what is apparently a complete sentence 
has, in order to make out a satisfactory sense, to be read 
as a part sentence connecting it with some other clause, 
this is called a matter of Vakya or syntactical arrange- 
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ment, The principle of construction consisting of this 
process is called the Vakya principle of construction. 

(4) “When a sentence or clause by itself does not 
indicate its purpose but its purpose becomes clear when 
read with some other text belonging to any other topics 
discussed, this is called a case of Prakarana. The prin- 
ciple of construction herein involved may be called the 
Prakarana principle of construction. 

These principles form the backbone of the Hindu 
system of interpretation. 


A general view of the four principles. 

Roughly speaking, the principle of interpretation 
called Sruti is identical with the modern principle as laid 
down by Maxwell in the following passage : 

“ Where, by the use of clear and unequivocal lan- 
guage, capable of only one meaning, anything is enacted 
by the Legislature, it must be enforced, even though it 
be absurd or mischievous. If the words go beyond what 
was probably the intention, effect must nevertheless be 
given tothem. They cannot be construed, contrary to. 
their meaning, as embracing or excluding cases merely 
because no good reason appears why they should be 
excluded or embraced. However unjust, arbitrary or in- 
convenient the intention conveyed may be, it must 
receive its full effect. When once the intention is plain 
it is not the province of a court to scan its wisdom or its 
policy. Its duty is not to make the law reasonable, but 
to expound it as it stands, according to the real. sense of 
the words.” | l . 

What is called the Literal Principle by the modern 


writers, is fully stated in the above extract. 





1 Maxwell pp. 1— 8. 
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Now, what is Sruti according to the Mim4nsakas ? 
The word Sruti has a wide meaning in Shâstric Litera- 
ture as a synonym of the Vedas. But the Mimansakas 
generally use it in a special sense. When thev intend to 
mean the Vedas, they usually use either the term Veda 
or the term Amnaya.* They use the word Srutiwher 
they intend to referto a passage of the Vedas which 
clearly expresses its meaning and intention as soon as it 
is pronounced.* The Sruti is a text which requires no 
extrinsic aid to understand its meaning. Partha Sarathi 
Misra says: ‘ When an expression is capable of appli- 
cation on the bare hearing of it, it is a Sruti.” "Laugakshi 
Bhashkara and Apadeva define the Sruti to be “an in- 
dependent pronouncement.’’* The expression ‘indepen- 
dent pronouncement” is tantamount to the expression 
“independent written: matter; because the Hindus who 
have been interpreting rules of conduct since an age 
when they were not reduced to writing, naturally use the 
words “ pronounced’ and ‘heard’ where writers of the 
present time would say ‘ written’ or ‘laid down’. Thus 
the expression Literal construction is equivalent to the 
Sruti construction of the old Aryans. 

The Literal construction or Sruti construction 1s, 
in fact, a principle deprecating artificial construction, 


L WITA: | 


2 RART RZA JINNAT E YAT TIT 
a fa: | Savara Bhashya III. iii. 14, p. 313, Jiba- 


nanda’s edition. 
3. a: age aaura fafaa: ater a ata aA wae’ fa: | 
Partha Sarathi Misra’s Shastradipika, p. 299, 


Benares edition. 


4 faq a: ta: a fa: Laugakshi Bhashkara & Apadeva. 
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when there is really no need for it. Kumarila Bhatta 
would not apply the term Sruti toa sentence unless its 
sense is clear on the face of it. He says ‘‘ The sense in 
Sruti is on the face of it, while the sense in a Vakya is far- 
fetched.’ On this point I may well ask you to read the 
following observation in Maxwell’s book. 

“When the language is not only plain but admits of 
but one meaning, the task of interpretation can hardly be 
said to arise. It is not allowable, says Vattel, to inter- 
pret what has no need of interpretation. Absoluta 
Sententia expositore non eget. Such language best de- 
clares, without more, the intention of the lawgiver, and 
is decisive of it.’” 

According to the ancient orthodox method of 
sanskrit composition, a Vidhi proposition is bound to be 
shortand simple. It would usually contain a nomina- 
tive case, expressed or understood, and a transitive verb 
and an objective case. When there is no doubt of the 
meaning of the verb and the objective case, the sentence 
is clearly a Sruti. For instance in the text :— 

Aindra garhapatyam upatishthate, “By the Mantra 
addressed to Indra establish the household fire.’* Here 
the expression ‘establish the household fire’ is clear 
and explicit in meaning, the meaning being mani- 
fest as soon as the expression is uttered. Therefore it isa 
Sruti. Presently you will have the discussion regarding 
the interpretation of this text by Jaimini and his follow- 


ers. 
ae a a 
1 yard: efaaes’ aaf farqeat; Tantra-vartika, 


p. 535, Benares edition. 
2. Maxwell p. 4. 
3. EIME TaRUfawe | 
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Before entering, however, into any discussion of this 
sort you ought clearly to understand the position of Sruti, 
Linga, Vakya and Prakarana in relation to each other. 
Linga, Vakya and Prakarana are all more or less, rules of 
interpretation of an artificial character as compared with 
the Srutirule. Briefly speaking, the Linga principle 
is the principle of determining the meaning of a 
word or a clause in the light of another word or another 
clause, without joining that other word or other clause 
with it, as a part and parcel of the same sentence.’ The 
extrinsic light so availed of is expressed by the phrase 
‘suggestive power.”” The Vakya principle is the principle 
of making out a proposition by reading together appar- 
ently disjointed words and clauses.’ Thus it relates to the 
structure of the sentence, while the Linga relates to the 
light, of which a word or sentence is susceptible from 
outside The Prakarana again is the principle whereby a 
clause which is subordinate on the face of it, and which 
occurs Isolatedly without its principal, is connected by 
the logic of the subject with some principal clause which 
is more or less in want of it.‘ 

Thus you see the Linga requires extrinsic light in 
the shape of what is suggested by something else. The 





L aq mszana amaa aaa afara | Savara 


Bhashya HI. iii. 14. 

2 NZE afara | Laugakshi Bhashkara. 

3. aya wrafseufa qerfa ama | Savara Bhashya, III, 
lll. 14. 

4. Wey aneng sfaaa AMAA By we A y ar far 7 


NRA N aqaa xran mfia Savara Bha- 
shya, III. iii. r1. 


FUNMET YAR] Laugakshi Bhashkara. 
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Vakya requires the addition or insertion of some wanting 
links in the shape of words or clauses. And the 
Prakarana requires reference to an object or purpose 
elsewhere expressed. In all the three cases there is a 
want or susceptibility in the word or clause which engages 
your attention, and that want or susceptibility is satisfied 
by something outside. But what is a Sruti has no want 
by its definition. So when a clause or sentence that 
engages your attention is a Sruti z.e., independent and 
clear in meaning, you need not resort tothe other modes 
of construction. You will further see that when the text 
that engages your attention is not a Sruti f.e., not ab- 
solutely clear in meaning, the next least onerous method 
to determine its meaning is by the light or the suggestive 
power of other clauses (Linga), and not by trying to 
reconstruct the sentence by bringing in other words or 
other clauses. This latter process (Vakya) should only 
be resorted to failing the former. Again if an object 
and purpose of a clause or sentence be found by either 
availing of some extrinsic light (#. e., by the Linga) or by 
reading the clause or sentence with words or clauses 
added to it in a proper manner (z.e., by the Vakya), then 
one should not proceed to seek its purpose and object 
elsewhere. 


You will observe that in each of the three cases 
there is a want and a supply of that want, but the thing 
wanted is different in each. Inthe case of the Linga 
what is wanted and supplied is a certain light regar- 
ding the significance or the effect of certain words. In 
the case of Vakya, however, there is an expectancy Akan- 
ksha in a phrase or clause for someother phrase or -clause 
which together with the former would express one com- 
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plete idea: in other words, would constitute ‘one complete 
sentence. So here the want is of some words 
or phrase. Again in the case of Prakarana the want is 
that of a purpose ina clause or sentence representing a 
detail, while there is another clause or sentence which 
has the purpose but which is more or less in need of 
the detail. 

Mr. Kunte of Bombay, the author of Saddarshana- 
chintanika, whose elaborate researches in the Mimans& 
Shastra have elicited high compliments from European 
scholars, has attempted to explain the above mentioned 
general principles of Mimansa construction as follows:— 

“The Mimansakas define Sruti or a direct state- 
ment to be a word or a sentence which at first sight con- 


veys its sense, about the interpretation of which no 


argument or reasoning is necessary, which does not. 
necessitate the analysis of compound terms or the con- 
sideration of its etymology. They define Linga to be 
that which involves the consideration of the deriva- 
tion and etymology of a word, and employs in- 
ference in settling the sense either of a word or a sen- 
tence. ...... One consistent sense is conveyed to the 
mind bya variety of words bearing different relationships 
to one another, and arranged in an order prescribed by 
the rules of grammar. The evidential power of such a 
sense is exegetically called a Vakya, whichwe have trans- 
lated by the syntactical construction of a sentence. It 
is recognised by the Mimansakas as a method of proof in 
interpreting a passage. Why is the syntactical construc- 
tion or its exegetical power considered to be a method of 


exegetical proof by the Mimansakas? Because in 


interpreting a passage, it is necessary to determine 
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whether, a given sentence is a simple or complex. 
single or compound, subordinate or co-ordinate, a 
divisible or non-divisible sentence. ...... That method of 
exegetical proof which examines the relationship bet- 
ween different subjects treated of in a passage, which 
distinguishes the principal subject from those merely 
subordinate and conducive to its elucidation, and which 
determines the interpretation of a given passage is 
called by the Mimansakas Prakarana.’”’ 

Each of the three principles Sruti, Linga and Vakya 
has a two-fold application. The Sruti is either a word or 
a sentence the intention of which is self-evident. The 
Linga is either the implied sense of a word or ofa 
sentence. The Vakya is the making out a proposition 
either by joining together apparently disjointed words, 
or by joining together apparently disjointed sentences. 

LAUGAKSHI BHASHKARA’s EXPLANATION OF 
SRUTI, LINGA, VAKYA AND PRAKARANA. 

The following is what Laugakshi Bhashkara says 
( the translation is Dr. Thibaut’s) regarding the Sruti. 

“Direct statement ( Sruti, literally ‘text’) we 
define as irrespective or independent words (words 
which intimate their sense directly without any inter- 
mediate steps of the nature of those required by the 
other means of proof.)” 

Laugakshi’s definition of Linga is the following : 

“The suggestive power of all words is Linga.”? He 
however gives this definition as one given by some one 
before his time. For he introduces the definition by the 
remark, “ As it is said.” Then as regards Vakya Lau- 


1 Saddarshanachintanika, pp. 687-691. 
2 REMA faq | aE: waa ena farlara fiA | 
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gakshi Bhashkara shortly defines it to be ‘syntactical 
connection.” 

Dr. Thibaut translates the whole passage as 
follows: 

“e By sentence or syntactical connection ( Vakya) 
we understand common employment and by this term 
we understand the connected enunciation of two words 
denoting two things which in reality stand to each other 
in the relation of principal and subsidiary although this 
is not indicated by second case affixes etc., directly indi- 
cating the one of the two things to be the thing to be 
accomplished by the other etc. (which relations are 
directly indicated by Vibhakti-Sruti etc.)” 

Prakarana is defined by Laugakshi to be “the rela- 
tion of interdependerce between passages,”* 

APADEVAS EXPLANATION OF THE FOUR PRIN- 
CIPLES. 

Apadeva’s explanation of the Sruti is almost 
identical with that of Laugakshi. So it need not be re- 
produced in full. He defines Sruti as “an independent 
pronouncement.” He points out that an applicatory 
Vidhi is a Sruti when its applicatory character is evident 
on the very hearing of the words composing it." This 
may be in three ways, either by hearing the case termina- 
tion, or the subject and the predicate, or a single term. 
Then he goes on to show that what is called artha 
of a word is its self-evident meaning, while the sense 
that is gathered by implication is Lakshanartha.* 


L Tale BA 
2 THAT HT! HATUR | 
3 Fa A E yeas way: wettest |r fafa) wees: | 
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Apadeva’s explanation of Linga is fuller than that of 
Laugakshi. He puts itas the suggestive power of ideas.’ 
‘He shows how an applicatory Vidhi is made out by 
the suggestive power of ideas, and when so made out, it 
is implied (alya); while an applicatory Vidhi by 
Sruti is direct (pratyakshya ). You will observe one 
thing in what |augakshi Bhashkara and Apadeva say 
regarding Linga. According to Laugakshi the suggestive 
power or the light which indicates the true meaning is 
supposed to be in the word or clause, the meaning of 
which is to be explained. But according to Apadeva, 
in fact, according to the great master Jaimini himself, 
it is supposed to bein the word or clause which assists 
the explanation, and which is distinct from the word or 
clause requiring explanation.. But whether the sugges- 
tive power be attributed to the one or the other is of 
little consequence. Asa matter of fact, when a word 
or phrase is explained in the light of another word or 
phrase, the explanation is effected between the two. 
The word or phrase which is in need of explanation 
may be said to have a latent power ( sakti ) to explain 
itself, inasmuch as it indicates a susceptibility of receiv- 
ing light from outside. 

Now as regards Vakya, Apadeva applies this prin- 
ciple tothe case of an applicatory Vidhi as follows. 
He says an applicatory Vidhi is direct when a thing 
enjoined to be used is put as the objective case of the 


verb expressing command. But when itis not soput, as in 


ATTY WAT A THIS Tee: Tees fa NNA | 
WITS: | 

of erat ga waat fore) age: | 
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the case of the text—he whose juha is made of Parna- 
wood etc.—here one has to make out by reading all the 
words of the text together, that the making of the Juha 
is the object of an injunction. This is an instance of the 
Vakya principle. He says such a case amounts to 
reading (by importing) a command (skesh:) with the 
object of command (sheska)' Lastly asto Prakarana, 
Apadeva points that the object of a Prakarana is to show 
the manner in which an injunction is to be carried out. 
It cannot indicate the materia!s which are required for the 
fulfilment of the injunction. They must be indicated 
by a Sruti or a Linga.’ 

KUMARILA BHATTA’S EXPLANATION OF SRUTI, 

LINGA AND VAKYA. 

The following Bhattapada indicates the reason 
of the Sruti principle. 

“To take what has a mainfest sense in a larger 
or smaller sense is to incur the fault of attributing 
inferential or double sense. Therefore this is not to 
be supposed.’” 

Again the following Bhattapada explains the enlarged 
meaning of the word (a:rapeksha) ‘independent’ in the 
definition of Sruti—‘ Independent pronouncement is 
Sruti.” 


1 akan ama eraawaaife areca: riana wee: 
Raises: aa Ba Ta TT aM ayaa | 
WT; | 
2 fara q zane: arena’ nafa afam aq Wace | 


wag: I 
3 qaaa naa gman R | 
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pada 4, Benares edition, p. 291. 
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The Pada is this: ‘A Sruti no doubt is expres- 
sive of its own meaning. Sometimes, however, it clears 
up what goes before. Thus though it acts for the benefit 


- ofanother thing, it is by way of supplying a pre- 


1 


existing want. 

Now let us see how Bhatta differentiates the Linga 
principle from the Sruti. His interpretation of Sruti 
is that it is either a Vidhi or Viniyoga oran U&kt: (either 
an injunction or applicatory proposition or a declara- 
tion.)’ He interprets Linga as being Shabdasya Ukti 
Shakti (the declaratory force of words.)* You find 
that in both these explanations or definitions there is 
Ukti (declaration). So Bhatta raises the objection that 
Sruti and Linga overlap each other. 

The following sloka contains the substance of the 
objection. 

“A Sruti being either an injunction or a declaration 
or an applicatory proposition, each of these is made 
out by a declaratory force of words and is not without 
such force. Again, take the instance of Linga in the 
idea of Indra (implied by the word Garhapatya) it is not 
without the element of Sruti in so far as a Sruti isa de- 
claration.’* Therefore, says the objector, the definitions 
overlap and are thus faulty. 


1 Tal wanes afaqyer wats | 
WHATS TACT TATA AA u Tantravartika, Ch. ii, 
pada 1. Benares edition, p. 669. 
2 faa fa fafaa: | 
3 wafan: Ta: | 
4 fa fafafaatn fe a faa afafa: | 
aqzazaras ahr fa afian n Do. p. 839. 
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Bhatta refutes the objection as follows : 

“True apparently they overlap.” 

“But when you understand the proposition usually 
given as an instance of Sruti, viz, Aindra Garhapatya 
etc, the understanding is not by the declaratory or 
suggestive power of any word, but you understand it 
because its meaning is self-evident. Also when you 
understand Garhapatya to mean Indra you do not 
realise this meaning by the literal principle of this 
Sruti.” 

Further on referring to an applicatory proposition 
he says ; 

“In one case (z. e. in the case of Sruti) in the absence 
of the suggestive power, the mantra by itself operates 
as an applicatory Vidhi (shesha). In the other, the sense 
of this applicatory Vidhi not being expressed, the sug- 
gestive power is availed of.” 

In short Bhatta explains that when a word has a 
clear and obvious meaning it is a Sruti. But when the 
meaning is realized by implication then it is the case 
of a Linga, 

I have thought it fit to lead you through the texts 
of Bhatta on the subject and I shall also go through 
Savarswami’s observations on it because some later 
writers take Shadbdashakt: (suggestive power) of a 
word to mean the obvious and clear meaning of a word; 


I gagad af | 
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as when they say that the suggestive power of the word 
cow (gau) is to indicate the quality of being a cow 
(gotwa\, while in reality Shabdashakti means an implied 
or implying meaning. 

Bhatta next examines a similar objection to the 
definition of Vakya as overlapping that of Sruti and 
Linga. He says: “No Vakya whatever can exist devoid 
of the suggestive power of words. of a declaratory 
character and of the vicinity of other clauses.”' There- 
fore a Vakya contains Linga and Sruti as well as its 
own feature of being affected by collocation. This ob- 
jection is further explained as follows: 

“If departing from the self-evident meaning you 
assume ‘Gdrhapatya upatisthate’ to mean ‘/ndra upatis- 
thate by applying the Linga, in either case there is 
Vakya; why then assume superfluous things (Sruti and 
Linga.y” 

The answer to the above objection is fonud in the 
following sloka. 

“In Vâkya the sense isnot cleared by suggestive 
power nor is it a self-evident applicatory Vidhi. Being 
only a proper association of terms directly perceived.” 

What is meant by the above passage is that a sen- 
tence which is made intelligible by Linga may be in form 
a Vakya and so alsoa sentence whichis clear in mean- 
ing. But such cases are practically excluded from the 


1 afe fafaa aw azania qeracafrarata 
fan feat | Tantravartika, Benares edition p. 841. 
2 feranqia Rean a | 
saama maag we yiana a Do. p. 842. 
3 wanfa 4 OTe ay Rae | 
Sry TP aA: RATATAT | Do. p.841. 
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Mimansa conception of a V&kya according to which 
only the case of making out sense by examining and 
arranging the collocation of words and clauses is called 
Vakya. Accordingly it is said: “Where devoid of Linga 
and the like a Vakya serves to give shape toa 
Vidhi. Not however when joined with these it merges 
into nothingness.”" Again it is observed that “Where 
so-called clauses had no meaning before, to construe 
them into a single proposition is Vakya." The 
following line from Slokavartika may be also quoted 
in this connection. “By Vakya you get a as if a special 
sense by (considering) its own structure.” 

I have given you so many extracts from Bhatta’s 
work upon this point because often writers are apt to 
confound between the ordinary sense of the word Vakya 
and the peculiar sense in which Mimansakas apply the 
term. The ordinary meaning of the term isa sentence 
or proposition, whether it is clear in meaning, or apt to 
be cleared by comparison with other passages, or whe- 
ther it is so obscure in meaning as makes it necessary 
to read with it or into it what precedes or follows, though 
apparently it stands apart from them. Buta Vakya 
according to the Mim4ansa conception is only the last 
phase of a sentence or clause. 

One word now from Bhatta’s work regarding the 
difference between a V&akya and Prakarana, 


1 fewifecte® arr aan fafwstae | 
a ae fae agar amar maansa wet Tantravartika, 
Benares edition, p. 919. 
2 a4 — weanraueeaeta | Do. p. 426. 
3 a antata, faite sqaaqa| Slokavartika. Adhi 7, 
sloka 92. 
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A Prakarana is defined to be a passage which has a 
relation of interdependence with another passage. In 
Vakya too a clause to which other clauses are to be 
added in order to forma Vakya, stands in expectancy 


(akanksha) as it is called, of such other clauses. This 


is also a sort of interdependence. Then what is the 
essential difference between thetwo? The difference 
is that in a Vakya the parts are joined grammatically as 
members of the same sentence, whereas in the case of 
a Prakarana there is no such integral organic connection. 
Thus in many casesa Vakyaisa Prakarana plus a 
syntactical connection. 

The following Bhattapada is to the above effect : 

“In Vakya there is a direct union which is not the 
case in Prakarana. A Prakarana is brought in by mere 
want, hence it is inferior to a Vakya.’” 

The discriminating features of Sruti, Linga and 
Vakya explained by Kumarila Bhatta were originally 
pointed out by Savaraswami in his great work the Jai- 
mini Bhashya. Bhatta has only enlarged upon and dev- 
eloped them. The Swami’s original observation on the 
topic should also be placed before you. When yon have 
got the views of these two great masters of the Mimans& 
Shastra you will be able to guard yourself against being 
led away by any confounding texts of later writers that 
you may sometime come across. 

The Swami explains the demarcating features of 
Sruti, Linga and Vakya by referring to the text: “By 
indra mantra establish the Garhapatya.” This mantra 
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is admittedly a Sruti, and as such not open to cons- 
truction by the Linga principle. The Swami asks the 
following questions : 

“What is that in it which makes it a Sruti? 
What is that in it which might make it liable to 
construction by Linga ?”’' l 

He himself answers the above question as follows :— 

“In the above, Sruti is (appreciating the sense of) 
the word Gârhapatya by the vety utterance thereof, 
What again is Linga ? It is the force of the passage:— 
“Ever protect thou Indra and not injure thy servant.” By 
this force Indra is shown to be a particular diety 
and thus in the; text in question zz. “Aindra Garha- 
patyam upatisthate”’ Garhapatya might mean Indra.” 

“Now what is Vakya? It is anumber of words 
(or expressions) collectively making out a proposi- 
tion.” 

Then the Swami goes on to say : 

“If this be the definition of Vakyathen the text 
“By Indra-mantra establish the Gdarhapatya” is also a 
Vakya. So also isthe text—‘even protect thou Indra 
and injure thy servant.”* He then proceeds to explain 
that the above two texts should not be treated as Vakyas, 
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although they are Vakyas according to the usual idea. He 
says: “Generally speaking the above texts are VAkyas in 
as much as they consist of a collocation of words, all and 
each of which make out the sense. You are however 
to differentiate them, one as a Sruti-Vakya and the other 
as a Linga-Vakya and are thus driven to find out the 
difference between a Sruti and Vakya, and a Linga 
and Vakya.”’? 

“ This difference is stated as follows: That power 
of words which (apart from its manifest sense) tends to 
lend expressiveness (to other words) is Linga. 
Where the communication of the sense takes place 


from the bare utterance, this is called Sruti;to hear is to 


understand by hearing.” 

Thus the Swami distinguishes between a Sruti- 
Vakya’‘and a Linga-Vakya; and he suggests that of the two . 
texts one is a Sruti-Vakya and the other a Linga-Vakya. 
The Swami however does not clearly explain what aVakya 
proper is apart from a Sruti-Vakya and a Linga-Vakya. 
This however has been very fully explained by Kuma- 


rila Bhatta. 


Udichya  Bhattacharya’s work called Adhi- 
karana Kaumudi is a well-known Mim&ns4 work. 
His Adhikaranas however like those of Madhava 
Acharya’s Nayamalavistara are more with an eye to 
the practical ceremonial questions of the day than 


with abstract questions of interpretation. Udichya 
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Bhattacharya takes a Sruti to- be the ope- 
rative part ofa Vidhi proposition describing in clear 
terms the thing to be done by means of the second case 
termination. This isa too narrow view of Sruti, and 
Udichya Bhattacharya himself shows the narrowness of 
the above idea of Sruti by quoting the definition of it 
by Vachaspati Misra which is as follows : 

“A Sruti includes all case-terminations, each con- 
veying its proper meaning and expressing a clear 
sense of the proposition without extrinsic help.”' 
There is nothing worth noticing in Udichya 
Bhattacharya’s exposition of Linga and Vakya. 

I have now given you a general indication of the 
four great principles of Mim4ns4 interpretation. In 


fact as the whole range of Vedic texts is divided, with. 


reference to the nature of the matters contained in them, 
into (1) Vidhi (positive and negative) (2) Arthavada and 
(3) Namadheyas, the contents of the Vedas may with 
reference to the manner of expression, be divided first 
into rules and propositions directly expressed, and rules 
and propositions constructively made out. The cons- 
tructive portion again may be subdivided into: 

(1) Rules and propositions made out by way of 
Linga or construction with reference to the suggestive 
power of words and expressions. : 

(2) Rules and propositions arrived at by adjust- 
ment of syntactical relations or by the Vakya principle. 

(3) Rules and propositions got by an adjustment 
of the purpose indicated by one passage with reference 

to that indicated by another passage both tending to 
1 naaf aafaa 9 far: areas frst ra. 
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one transaction; that is to say, by the Prakarana 
principle. 

Thus as the contents of the Vedas are divided into 
Vidhi, Arthavada etc., according to the one classifica- 
tion, they are divided, according to the other classifica- 
tion into, Sruti proposition, Linga proposition, Vakya 
proposition and Prakarana proposition. This latter 
classification holds good not only with reference 
to the Vedas but also with reference to the 
Smriti works. In the Smriti works as wellas in the 
Vedas, the propositions directly expressed are not many; 
specially in the Vyavahara portion of the Smritis. Great 
many propositions of an important character have to be 
made out constructively as the labours of the digest 
writers prove. 

I should tell you here that in the case of some 
propositions you may have the support of all the four 
principles of interpretation, or more than one of them. 
Where, however, the result of one principle tends in one 
way and that of another in an opposite way, effect 
should be given to the Sruti principle in preference to all 
the others ; and so the Linga principle in preference to 
Vakya and Prakarana ; and Vakya in preference to Pra- 
karana. This I havealready stated before, and I will 
have to consider it more fully with reference to Jaimini’s 
seventh Adhikarana of ch. iii, BK. III, which 
is expressly directed to the topic of comparative prefer- 
ence of one or other of the several principles of construc- 
tion. ` 

Now I shall proceed to deal with each of the four 
general rules separately in detail. 
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Section III. Each of the four principles separate- 
ly dealt with in detail. 


I. THE SRUTI PRINCIPLE. 

The superiority of the Sruti to the Linga is dis- 
cussed at length by the commentators in relation to the 
interpretation of the text already referred to viz. 

“Aindra Garhapatyam upatishthate.”* 

The result of the discussion of the subject is the 
Garhapatya maxim. This maxim lays down that 
where the predicate of a proposition is a Sruti; as 
for instance, Garhapatyam in this text, that is, where it 
is clear and unambiguous in meaning, the fact that a 
subordinate word in the sentence raises doubts to the 
reader is no ground for interfering with the plain mean- 
ing of the Sruti. The question arises thus: 

The first word in the text is ‘Aindra’, which means 
“ by means of the Mantra addressed to Indra”; and the 
concluding words are ‘Garhapatyam upatishthate,’ “estab- 
lish the household fire-god.” But how ts it reasonable to 
worship the household fire-god by a Mantra addressed to 
Indra? So the opposite party suggests that you must 
not take the word Garhapatya in its plain and clear 
sense of ‘house-hold-fire-god but take it to mean Indra, 
as Indra resembles the fire-god and is fit to be invoked 
and worshipped by the Linga (suggestive power) of 
another text, which runs as follows: 

“Kadachana starirasi nendra saschasi dashushe” 
(Thou Indra ever preserve us and not destroy your 
followers). Jaimini says that the text being a clear 
vachana (expression), the word Aindri cannot prevail.* 
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For, he says, it is only a subordinate expression, it 
cannot affect the meaning of the operative expression 
which is:clear on the face of it. 

The effect. of the maxim is this. There is the text 
in which there is no ambiguity as to the meaning of the 
principal word and there is no doubt as to its intention; 
but the idea of worshipping one god with a mantra 
addressed to another is not consistent with reason. 
Therefore the interpreter wants to get rid of this incon- 
sistency. But, as Maxwell observes that a clearly ex- 
pressed intention cannot be modified on account of any 
unreasonableness. Likewise the great ancient Hindu in- 
terpreter objects to the interference much on the same 
ground. It will be observed that this maxim is not so 
much to illustrate what a Sruti is, as to show that where 
the Sruti principle and the Linga principle are both 
applicable tending to opposite results, the Sruti princi- 
ple is to prevail. In the discussion regarding the inter- 
pretation ofthe text, the opposite side relies upon the 
Linga principle and the author upon the Sruti principle, 
and as the Sruti principle is applicable, the Linga goes 
out. | 
Jaimini emphasises the importance of the Sruti 


principle in various places among others, in sutra 41, 
-Ch. i, Bk. IV, where he says: 


“When there is an (express) text, considerations of 


reasons are-of no avail,”? 


The Sruti or Literal principle is expressed by 
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modern Shastric writers by the following short popular 


saying : 

“As the expression so the thing expressed.”* 

Colonel Jacob takes this maxim to mean that you 
should understand up to the limit of the power of ex- 
pression and neither more nor less. Even this view 
of the meaning of the maxim would show that it points 
to the principle of literal interpretation as understood 
by modern authors. This maxim occurs twice in Bha- 
mati. Anandagiri quotes this maxim in his commentary 
on Brahmasutra IV. iii. 4. 

The most ordinary instances of Sruti are texts like 
the following : 

“ Swargo kamo agnthottram Juhuyat.”* 

“ Swargo kamo darsa paurnamashabhyam yajeta.”* 

A Sruti however need not necessarily be a Vidhi. 
An Arthavada or a Guna Vakya may be as well a 
Sruti. Kumarila Bhatta and other writers explain this. 

A Sruti requires no construction. But it becomes 
the key of construing other texts which not being so 
clear and unambiguous want construction. When the 
meaning ofa passage is determined with the aid of ano- 
ther passage which isa Sruti, strictly this is construction 
by Linga. But it is not called so, the term Linga being 
reserved for those cases only in which the passage which 
throws light is not a Sruti. Where such a passage is 
a Sruti the construction is regarded to be by the Sruti 
principle. In this way Srutis are made to bear upon 





1 qaaa fy arate | 
2 aaah wien TEANA | 
3 BAR ate aR TAT | 


Google 


Sruti serves 
to explain 
other 
passages. 


Expressions 
Sruti, Linga 


&c., 
replaced by 
other 
expressions. 


122 THE SECOND LECTURE 


other texts to remove doubts not so much as to the 
meaning of these latter texts as to the mode in which 
thcy are to be applied. Examples of this are numerous. 
In Sutra 24 Ch. i, Bk. ÍI, it is said “dy joining 
with the Sruti a certain class of passages is invested 
with the Apurva sanction in the way of a Prakarana.”* 
In Sutra 5, Ch. ii, Bk. II, the objector arguing 
“that those Vrakaranas which are said to refer to the 
Paurnamasi are really in the nature of general 
clauses (Gunas) dy virtne of a Sruti.* In Sutra 2, 
Ch. iv, Bk. II, with regard to the question 
whether the text “Agnihotra should be performed 
life-long” enjoins perpetual performance of the Yaga or 
from time to time, au appeal is made to another Sruti 
settling the question in favour of the latter meaning.’ 

It is useless to multiply instances of this kind. It 
is self-evident that when an authoritative proposition 
is found in clear and explicit language, it naturally be- 
comes the guiding REENE in removing doubts in other 
doubtful cases. 

In our present digests on Hindn Law the expres- 
sions Sruti ‚Linga, Vakya and Prakarana are not usually 
used; but the authors of these digests nevertheless follow 
the same principles only under different designations. 
Jimutavahana, for example, practically proceeds on 
the basis of the Sruti principle in para, 29, Ch. 1, wherein 
he adresses his opponents as follows : 

“Therefore, the text of Manu must be euei argued [by 
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you] to intend the prohibiting of partition, although the 
son's right subsists during the life of the father. But 
that is not maintainable. For it would thus dear an 
import not tts own’ 

Jimutavahana means to say that in the text of Manu 
the words “they have not power over it, while their 
parents live’? clearly and distinctly import that the sons 
have no right during the life-time of their father. If 
you ignore this, you are guilty of violating the Sruti 
principle of interpretation. 

The same author uses the expression Lakshana 
Artha as corresponding to Linga and the expression 
Upalakshana as corresponding to Prakarana, This will 
be shown hereafter. 

2. THE LINGA PRINCIPLE. 

Now I proceed to explain to you the Linga prin- 
ciple in detail. Maxwell after enunciating and illustrat- 
ing the literal principle goes on to say. 

“ The foregoing elementary rule of construction does 
not carry the interpreter far; for it 1s confined to cases 
where the language is precise and capable of but one 
construction, or where neither the .history or cause of 
the enactment, nor the context, nor the consequences 
to which the literal interpretation would lead, show that 
that interpretation does not express the real intention.” 

“But it is another elementary rule, that a thing 
which is within the letter of a statute 1s not within the 
statute unless it be also within the real intention of the 
Legislature, and the words, if sufficiently flexible, must 
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be construed in the sense which, if less correct gram- 
matically, is more in harmony with that intention. 
Language is rarely so free from ambiguity as to be in- 
capable of heing used in more than one sense; and to 
adhere rigidly to its literal and primary meaning in all 
cases would be to miss its real meaning in many. Ifa 
literal meaning had been given to the laws which for- 
bade a layman to “lay hands’ ona priest, and punish- 
ed all who drew blood inthe street, the layman who 
wounded a priest with a weapon wonld not have fallen 
within the prohibition, and the surgeon who bled a 
person in the street to save his life, would have been 
liable to punishment. On a literal construction of his pro- 
mise, Mahomed II.’s sawing the Venetian Governor's 
body in two, was no breach ofhis engagement to spare 
his head ; nor Tamerlane’s burying alive a garrison, a 
violation of his pledge to shed no blood.” 

Considerations stated in the above passage open 
the door to rules of construction less strict and more 
critical than what is called the rule of Literal Construc- 
tion. In fact, considerations like the above naturally 
introduce the Linga, Vakya and the Prakarana prin- 
ciples. 

The Literal principle is one of loyalty and faithful- 
ness. The other principles are based more or less on 
critical reasoning. In the world of law loyalty is of 
greater importance than critical reasoning, so the Literal 
Construction has the first place, and then come the 
others. 

It will be observed that in order to construe satis- 
factorily the laws to which Maxwell refers in the above 
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passage, viz, the law forbidding a layman to “lay 
hands” on a priest and that providing punishment 
for all who “ drew blood in the street’, one should de- 
part from the strict meaning of the word “ lay hands” 
in the one law and “drew blood” in the other. ‘The mean- 
ing ofthese words should be construed with reference 
to the context, according to which “lay hands on” 
would include “ wounding and beating” and the words 
“drew blood in the street” would mean causing blood- 
shed against one’s will, and would not include caus- 
ing bloodshed by a surgeon. Such a construction 
results from what the Mimdnsakas call the suggestive 
power of words and expressions. So, inthe language of 
the Mimansakas, the passage referred to by Maxwell 
should be construed by the Linga principle. 

As the word Sruti has two meanings, one a wide 
and general: meaning to signify any text of the Vedas 
and a special meaning expressive of the Literal principle 
of construction, so the word Linga has also a double 
sense—a general sense anda special Mimansa sense. 
In the general sense it means a peculiar sign which is 
invariably connected with a substance so that the former 
indicates the latter. In short, in the general sense it is 
the middle term of a syllogism. But in the Mimans4 
sense it means the suggestive power of words and 
ideas. Usually it is defined simply as being the 
suggestive power of words.’ It is also defined by some 
more comprehensively, as the suggestive power of 
ideas.” It will be seen that the author of the Sutras 
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uses the word Linga in the latter comprehensive sense. 
(See Jaimini, Sutra 27, ch. I, Bk. IIf, and Sutra 1, ch. ii, 
Bk. III.) 

The usual illustrations of the Linga principle will 
show that the Linga is really of two kinds : 

(1) When the ambiguity andthe doubt regarding 
the meaning and effect of a word ora sentence is re- 
moved by the suggestive power of some particular word 
or words in the sentence itself. 

(2) When such ambiguity and doubt are removed 
by the suggestive power of some other passage which 
bears upon it. 

Apadeva’s Accordingly Apadeva says: “Linga is of two kinds— 

larger view that which depends on some extrinsic evidence having 

ot Linga. arelation with the passage in question and that which 
is independent of such extrinsic help.’’' 

He then explains that in the case of the text 
“ Barhi devasadanam dam?’ (I cut the grass for making 
a seat for the gods), the suggestive power which points 
to the word “ dami ” being used in the sense of cutting, 
proceeds from a Prakarana of the Darsapaurnamàsı 
Yaga." 

Jaimini himself differentiates Linga from Artha; 
the former being the izzdicta of a passage found in 
another passage, and the latter being more or less its 
ordinary meaning or purpose. Its indicia or suggestive 
power as found in another passage coupled with its own 
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purpose becomes, as it were,a gloss on itself. The 
Sutra runs as follows: 

"The Linga of a passage (found in another pas- 
sage) being joined with its purpose becomes a gloss on 
it.” 

Sree Bhatta Sankara in his work called Mimânså 
Balaprakash similarly explains the dual character of 
Linga. He further says that where the suggestive 
power of the words of a sentence by themselves explains 
the meaning, Linga is aided by Ekavåkyatâ, that is, 
by calling into requisition the Vakya_ principle. 
In the Sutras most of the examples of Linga are 
examples of the class in which the suggestive power of 
words and clauses outside the pa:sage in question, is 
utilised. 

Kumarila Bhatta in his Slokavårtika uses the word 
Linga to denote the matter which suggests the meaning, 
and the word ‘‘ Lingi” to denote that of which the 
meaning is suggested. And he says that Linga (that 
which suggests the meaning) must not be an imaginary 
thing but some fact which is directly perceived. 

“Where one to whom a consciousness of the sug- 
gested meaning of words arises from the suggestive 
power of some other matter of which one is corscious 
by direct perception, for such a one there is nothing 
more to be desired”? 

“ Even in a case where the consciousness of the 
suggested meaning of certain matter is due to the sug- 
gestive power of a matter which is inferred, the in- 
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ference of the existence of the suggestive matter must 
be based on facts directly perceived.’ 

Here clearly the meaning of one word or sentence 
is determined by the meaning of another word or sen- 
tence. There are cases however in which the known 
meaning of a word suggests another analogous meaning 
of it from the context. 

The discussion regarding Sruti and Linga in the 
case of the text “Aindra Garhapatyam Upa- 
tishthate ” clearly shows what ‘Linga’is. Garhapatya 
is a household sacred fire and the word Upatishthate 
means establishing fire. This being so, there can be no 
doubt that the word Garhapatya means the sacred fire 
called household sacred fire. This is the Sruti meaning 
of the expression. But the word Garhapatya may betaken 
to mean Indra in the following way. There is a Mantra, 
“Kada chana startrast nendrasaschast dashushe," 
(Thou Indra ever preserve and not distroy us) indicating 
Indra to be a household deity, and we have in the text 
in question the word ‘ Aindra’ (by means of a certain 
Mantra appertaining to Indra). Therefore it may well 
be said that by the suggestive power of the Mantra 
“ Kada chanastarirasi, etc.” the word Garhapatya in the 
text means Indra. In this case the text “ Aindra Garha- 
patyam Upatishthate” is the Lingi (the matter, the 
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meaning of which’ is suggested), and the Mantra “ Na 


starirasi etc.,” is the Linga. 

The Linga principle of construction is usuaHy illus- 
trated by what is called the Barki Nyaya (grass maxim). 
The text concerned in this maxim is the following :— 

“Oh grass, I demi (do some thing) for making a 


Barhi 
maxim, 

an il ustra» 
tion ef Linga 
principte, 


seat for the gods.”? Fhe first doubt regarding the mean- - 


ing and force of this text'is this. Is it merely the direet 


report of an address made by a votary, or is it an` 


applicatory injunction enjoining a duty? As regards ` 


this question, it is answered by the Mantra-Linga 


maxim which lays down that although àa ntantra - 


(hymn) is a vocative declaration, the declaration ‘has a 


suggestive power which goes to show that the purpose | 


ef itis to lay down an applicatory Vidhi. Jaimiai in ` 


Sutra 1, Ch. ii, Bk. ITT, distinctly lays down the above 


proposition’. In the present case, cutting grass for ` 


making seats for gods, isa prakarana of the Darsha- ' 


paurnamasi Yajna, and this is indicated by the sug- — 


gestive power ofthe texts relating to that Yajna. 


The next question with regard to the text is, and ° 


this is the most important question, what is the duty ` 


enjoined by it? What isto be done, in other words, — 


what is the meaning of the word dami. It is doing ` 


something with respect fo the preparation of a seat for 


the gods. But what 1s the precise character of the act? ` 


In order to determine this, the precise meaning of the 
word ‘dami must be determined. This’.can only’ be 
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determined by ascertaining first the meaning of the 
word Barkit, as it is to Barhk¢e that the address is directed. 
The meaning of the word Barhi being ascertained it 
will serve as the Linga tothe mean ng of the word damet 
and the force of the whole text. 

The word Barhi has two meanings (1) Kusa grass 
(3) Ulapa grass. If it mean Kusa grass then the mean- 
iag of the word dams will be ‘I cut’ and the meaning of 
the whole sentence will be ‘I cut Kusa grass to make 
a seat for the gods.’ If Barhs mean Ulapa grass the 
sentence will have another meaning. Therefore the 
first question is to settle this point. The authorities 
settle it that Berks must be taken to mean Kusa grass, 
for that is its primary meaning, the other meaning being 
only secondary. 

You will see that Kumarila Bhatta lays down that 
what is to be used as a Linga to throw light on the 
meaning of another word or clause, must itself be a thing 
either directly perceived or it must be a thing clearly 
established by reason. So here in order to use the 
word Barhi as a Linga it is properly taken in its primary 
sense and not in any secondary or figurative sense. 
Thus the result is that the text means—‘I cut Kusa 
grass to make a seat for the gods.’ Therefore cutting 
Kusa grass is the duty imposed by the mantra.’ If 
Barki had meant Ulapa grass then probably dame 
would not have meant ‘I cut.’ 

Laugakshi Bhashkara’s explanation of the Barke 
maxim is perhaps not so clear as that of Apadeva from 

t aya am feer ver qaa eya fym 
anafaa q wad: | Mimansa Nyaya Prakasha, p. 19. 
Jibananda’s edition. 





Google 


THE SECOND LECTURE. 131 


whose work I have made the last quotation. Apadeva 
says the effect of the meaning of the word Bark: being 
Kusa is, that the act of cutting is the object of the 
applicatory Vidhi (labanangatwam), and the word Barks 
is capable of manifesting the sense of dam: to be cutt- 
ing (labana prakashayitum samrathah). Laugakshi 
Bhashkara, however, puts the conclusion of the maxim te 
be as follows: “ By this the force of the Mantra is showa 
to be that Kusa is to be cut and not Ulapa. By the 
Jinga thereof (i.e. of Barhi) it has the suggestive 
power of showing that it is to be cut.” 

The last sentence is clearly intelligible that the 
suggestive power of the word is to clear up the meaning 
of the word dami to be ‘I cut? But the first sentence 
is not clear upon the point. Laugakshi has another 
passage in which he seems to take a rather narrow 
view of the scope of Linga. He says: ‘Suggestive 
power is like the conventional sense of words, it 
being different from an _ etymological sense. The 
sense of compound words (deriving their meaning 
from the component parts) being different from Linga 
words which are based on conventional meaning.” 

The way in which modern English text writers on 
interpretation discuss the question of conventional and 
technical sense of terms may be interesting in this 


connection. 


(am ayga aga aAa aga anaamga’ ag van: 
ampa aa afe catia fami awry nnf aaa | 
Artha Sangraha, p. 69, Jibananda’s cdition. 

2 ame Teta AA sarati] Wz: | 
Uaa We SHAM sera EFIA fara ov 
Artha Sangraha, p. 38. Jibananda’s edition. 
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Maxwell says: “The words of a statute are 
e : . fo be. understood in the sense in which they 
Best -hazmonise with the subject of the enactment 
++ ang the object which the Legislature has in 
view. The meaning is found not so much in a strictly 
gramgatiçal or etymological propriety of language, nor 
eve} in its popular use, as in the subject or in the occa- 
siop- on. which they are used and the object to be 
attagmed.’” 

The pouiciple of Linga is thustrated by Jaimini in 
numerous Sutras and Adhikaranas. In what is called 
the Pranabhcit Adhikarana’® which is based on Sutra 
28,,€h. LV, Bk. I, it is shown how words acquire a 
purely conventional. meaning by the .Linga pnocess. 
In .. Vaitertya Sambita (5.3.1.2, there- is a passage: 

Pranabhrit | EC disposes. the. Pranabhrit.”’ Again in the. 
maxim. samo Samhita (5.7 2.5.) there- is a similar passage: 
“ He disposes the. Ajyani’.*. Now what is the mean- 

ing of Pranabhrit.in the one case and of Ajyani in the 

other. Fhoe-words Prinabhmt and Ajy4ani are respectively 

the names of two: Mantras. or verses which besin with. 

those words. These verses are used in conseorating 

brieks required for certain purpose. From. this fact the 

| brieke consecrated by the Pranabhrit Mantra acquired 
YO, the name of Pranabhrit. Similarly the bricks consecra- 
ted by the Ajy4ni Mantra acquired the name of Ajyani, 
But in course of time the whole heap of bricks 





~ Maxwell, 3rd edition, p. 74. - 
maama qaeraifewred | Jaimini I. iv. 17 Adhi. 
mea eaeuria | 
MARN SN s 
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of a particular kind came to be called Pranabhrit ; 


because one or two bricks of that heap were’ 


consecrated as Prânabhrit bricks. Thus the instance 
of Pranibhrit becomes a maxim for extending the 
scope of a name in the above manner. And the 
instance of the Pranabhrit and that of Ajyâni being 
similar, each supports the other. In fact, the meaning 
of the words Pranabhrit and Ajy4ni in these cases is 
determined by the peculiar association of the words 
and. by the context of the passages in which they are 


used. So, sucha use is called Lingasamabayva (emboudl- ` 


ment of the Linga). 

Nanda Pandit, in bis work on Dattaka MimdAnsa, 
refers to the Pranabhrit maxim to show that although 
the word ‘substitute’ was first applied in express term 
only to five descriptions of son, the word by general 
use is applicable to all the twelve descriptions. 

I have already stated that Linga not only implies 
the suggestive power of words, but also the suggestive 
power of ideasor rather of association of ideas.. The 
Pranabhrit- maxtm is an illustration of a Linga of 
the latter class. 


As I have already told: you, later writers in applying 


the Linga principle do not use the term Linga ; but 
instead of it they use the word Lakshana Artha, which 


Jaimini. himself identifies with Linga. This latter word: 


Lakshan4 Artha is distinctly used in the same sense as 
Linge by Jimutavahana. In section 3, chapter IV 
Jimwtavahana has to construe a text of Yajnavalkya in 
the light of the suggestive power of another text of Manu 
and in this connection ne uses the word Lakshana Artha; 
he alse uses the word lLakskana in the sense 
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of suggestive power, in paras. 17 and 18, Sect. ii, 
Ch. IV,in which he discusses the question whether 
interpretation by the suggestive principle is applicable 
to the case which he was considering in those sections. 
What Mr. Colebrooke translates by the word ‘ meta- 
phorically’ should be translated by the word ‘ suggestive 
power,’ the original word being Likshana. 

The Linga principle of construction is often availed 
of, in constructing an apt proposition on a point on which 
there is no express proposition but on which there should 
be one. Even on such a cardinal question as that regarding 
the eternity of the Vedas, there is no direct proposition 
in the Vedas themselves. Jaimini invokes the aid of the 
Linga principle in support of the proposition that the 
Vedas are eternal. There is the following text in Rik 
Samhita V. 76.5 :— 

“ Oh Virupa by speech which is eternal !” 

With reference to this text the Rishi argues that, 
among others, by the Linga principle the eternity of 
the Vedas is established. See Sutra 23, Ch. I, Bk. i. 
For the eternity of speech being assumed in the above 
text a proposition asserting it can positively be cons- 
tructed. In fact, the digest writers have been driven to 
the necessity of forming constructive rules on some of 
the most essential points of the law of succession and 
inheritance, because the old law-givers had omitted to 
lay down any express rule on such points. 

The authors of the Dharma Shastras, for instance, 
did not enunciate any clear and absolute rule as to when 
the right of proprietorship vests in a son or sons in 
property belonging to the family. The digest writers 
were called on to arrive at a conclusion on the point ; 
but as there was no text of the nature of Sruti regarding 
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the question, they were obliged to resort to rules of 
construction, such as Linga, Vakya &c. in order to cons- 
truct a definite rule on the subject. 

No doubt, in the passage “after the [death of the] 
father and mother, the brethren being assembled, must 
divide equally the paternal estate: for they have no 
power over it, while their parents live,” Manu asserts 
the proprietory right of the father during his life-time ; 
but this is but an indirect proposition. A literal cons- 
truction of it does not conclude the question, specially 
as there is the text of Yajnavalkya with some other 
such similar texts to the effect that neither the father 
mor the grandfather is master of the whole immoveable 
estate. But such texts also are not explicit and direct 
en the point. Hence both Vijnaneswara and Jimutava- 
kana had to resort to the various eritical rules of cons- 
truction in order to settle the points. Although these 
two authors arrive at different conclusions, the process 
by which they worked out the question is of the same 
character. This process, in short, involves what Jaimini 
called Linga, Vakya and Prakarana. 

3. THE VAKYA PRINCIPLE. 

Vâkya cited as a rule of construction is not exactly 
the same thing as a Vakya in its usual sense of a pro- 
position or sentence. It is defined by Jaimini himself 
as follows: 

“The unity of idea constitutes the unity of a 
Vakya; if it be divided, then one part becomes, as if 
pressing for another.” 

He explains that V4kyas (propositions) become 
different, when one co-ordinate proposition begins and 
another ends. 


Vijnaneswara 
and Jimuta- 
vahana, 


Vakya 
defined 

and illustrat. 
ed, 


n 


1 wý a aT amy S fRA | Jaimini I. iii. 44. 
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‘In the case of co-ordinates, there is division of a 
Vakya (proposition).”” 

_ A subordinate sentence, that is, a Guna Vakya or 
an Arthavada’ forms one sentence with the principal 
poposition. In fact,a Vakya may be a simole sentence or 
a complex sentence. Accordingly some Mim4nsa writers 
speak of two classes of Vakyas, ordinary Vakyas and 
Maha-Vakyus. A Maha-Vakya practically would corres- 
pond toa section or paragraph as we find them in modern 
books. Inthe ordinary sense of the term Vakya, all 
sentences are VAkyas whether the sentence is one gov- 
erned by the Sruti principle or one governed by the 
Linga principle, or it 1s one governed by neither of 
these. So Savara Swami says that cach of the follow- 
ing is a Vakya. l 

(3) .“ Aindra Garhipatyam Upatishthate” Estab- 
lish the household fire by neans of the Mantra address- 
to Indra viz., Nivashana sangamano v'shunam (con-. 
duct them to their houses and wealth). 


(2) Kadachina starivast nendra saschi dashushe 
(Oh Indra! do not be destroyer but do acts to tenefit 
the votary. ) 


The one is a Sruti-Vakya and the otheris a Linga 
Vakya. The formeris a Sruti because the word Garha- 
patya being the principal word in it and being clear in 

“meaning, it makes the whole Vakya clear in meaning. 
And the latter isa Linga, because, by means of it, yeu 
want to make the word Garhapatya 1 mean Indra which ` 
is not its tera meaning. o 





1 By amA gq, Jaiminill. ii. 45. 
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The point for consideration is, what is Vakya an’ a 
principle of construction? It is the process by, which 
syntactical connection between one word and another, 
and between one clause and another is fully npr 
where such connection is not clear on the face of- 


Laugakshi Bhashkara defines Vakya to be ia: 


byahara' (putting together). He says:—‘It means the 
connected enunciation of two words denoting two things 


which, in reality, stand to each other in the relation. of. 


principal and subsidiary, although this is not indicated 
by second case affixes etc., directly indicating the one of 


the two things to be the thing to be accomplished by. - 
the other etc. (which relations are directly indicated by ° 


Vibhakti-sruti etc.)’? (Dr. Thibaut's translations.) 


The above passage is rather obscure, But it suffi: | 


ciently indicates that the real gist of the Vâkya principle 


is to find out a grammatical relation which is not | 


apparent on the face of it. Where the grammatical 
relations of a sentence are clearly explicit and further 
the meanings of the woris are also clear, the case 
would fall under the head of literal construction. ee 


Bhatta’s explanation of Vakya in his note on 


Sutia 23. ii, II, has already been referred to. According 
to his explanation, Vakya is practically an obscure 
sentence, the sense of which has to be cleared up ly 
reasoning. 

Vakya really corresponds to what is nica by 
Maxwell in the following passage : 

“But it is another clementary rule, that a thing 


1 GARATEA NAR | 
2 gafas maafana Aaram ana: ta fa 
aramaeal: astaq] Laugakshi Bhashkara. 
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which is within the letter of a statute is not within the 
: statute unless it be also within the real intention of the 
Legislature, and the words, if sufficiently. flexible, must 


be construed in the sense which, ¿f less correct gram- 


‘matically is more in harmony with that intention?” 


Maxwell ‘suggests the necessity of making in some 


"eases a deviation from the ordinary grammatical rules. 


Phe MimAansakas, no doubt,do not say so. But they 


me point out the necessity of combining words and clauses 
t- {n an order different from that in which they present 


‘themselves, thus justifying an alteration of the serua 
syntactical connection. - 
In the. Adhikarana called Suniigdharthanrupaha 


dhikaranam’ Jaimini lays down: 


“In cases of doubt, the solution is by reading into 


the passage what forms the sequence of-it”.? - 


There is the text. “ He places besmeared pebbles: of 


sandstone. A Then follow the words, “ Ghee is indeed 
light." 


In the above passage one does not know what is the 
meaning of besmeared pebbles. With wht are the 


pebbles to be besmeared? This difficulty is removed 
by the succeeding clauze which speaks of Ghee. So it 
© “must be’ understood that the pebbles are b-smearcd with 
"Ghee. Here you will’ observe’ that it ‘order to make the 
, meaning of the passag» clesr, it is not onl y necessary to 








1 Maxwell, 3rd edition, pp. 26—27.: ` 
2 efenng freterfeanceg | Jaimini I. iv. 18 Adhi. 
3 a erry SHAN TA | Jaimini I. lv. 79 l 

4 KOU WaT FICAT | | 

5 i ga: Taittiriya Samhita 3, 12, $, I2. 
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utilise the term GArita in connection with the term 
akta' (besmeared or annointed, but also to supply | 
the word ghritena® (by ghee) before the word akta. z 

That the Vakya priuciple may involve the introduc: | 
tion of some variation in the structure of the sentence, Is | 
also clear from the example usually given to illustrate 
this principle. The example usually given is that with. 
regard to the foilowing text : 

“Hy, who-e sacrificial ladle is made of Parna Wood: 
hears no evil sound.”* Laug&kshi bhashkara makes the 
Vakya principle bear upon this text in the following 
manner: (Dr. Thibaut’s translation.) | 

“The passage ‘he whose sacrificial ladle is made 
of parna wood hears no evil sound.’ Here we see from 
the manner in which the words parna wood and ladle 
are joined, that the ladle should be made of 
parna wood. Nor is it to be said that the circums- 
tauce of being made of parna wood is purposeless ag 
the ladle could be made also in a different way (i e. 
from some other kind of wood). „For the word ladle 
intimates at the same time the peculiar transcendental 
result to be accomplished by it (as a ladle made of parna 
wood). - So that the sense of the passage is “By its 
being made of parna wood, he is to realize the pecvllar 
transcendental result connected with the ladle, by 
means of carrying in it the oblation, after it has been 
‘taken out of the vessel (by avadana.) As it thus appears 
that if the ladle is made of parna wood, then the tran- 
scendental resu!t to be brought about by it ensues and 


1&2 01 yaa wat O 
3 wa Tiri argdafa a u ug a gafa Laugakshi 
Bhashkara, p. 7. 
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not in any other case; the circumstance of its consis- 
ting of parna wood is not purposeless. The phrase 
“by means of carrying init the oblation after it has 
been taken out of the vessel by avadana” (z. e. the last 
clause of this phrase) is necessarily to be used as other- 
wise the quality of being made of parna wood might 
be extended to Sruva, Sruk etc. also © ® % s” 
In short, LaugAkshi Bh&shkara says though some- 
what obscurely that the clause “he whose ladle is made 
of parna wood hears no evil sound” should not be read 
as it stands, but that it should be read as tf certain other 
words which occur later on formed part and parcel of 
it. 

. You will observe that the form in which it is pro- 
posed to read the text, by applying the Vakya prin- 
ciple to it, is very different from the original texn, 
But this variation becomes necessary in order to make 
the passage useful, whereas to read it as it stands would 
make it useless. In short, by the proposed reading the 
passage becomes an applicatory Vidhi with the proper 
sanction attached toit. The change is called for, to 
give effect tothe axiom of avoiding meaninglessness 
to a text. Nevertheless the altered reading takes the case 


very far away from the principle of Sruti construction. 
tS 


7 an aa ada Ted afa aa TT are yet TAA RT: 
SaieNVzs WAT AEFI! A NIRTI, Wa Nf 
ag: azania aq) Tee a are | Tey 

Ward) awansrrefadrceera aui afea or a 

- qeran ate ae: frat aes marangi nafa aafaa 

o sfa a oder TUARI | owanefeacencfa: area’ 
amag sa l fesa aT: Laugakshi Bhash- 
kara p. 7. 
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The VAakya isremoved from the principle of Sruti 
construction in the third degree, the Linga principle 
being a departure from it in the second degree. 

A better illustration of the Vakyaprinciple is afford- 
ed by the construction of the text upon which the 
Aruni maxim is based. In that text the words are 
Arunaya pingakshatkahayanya Somam krinati.. “Buy 
Soma by means of the red-coloured, pink-eyed and one 
year old.” 

Three adjectives are found tn the abrve without a 
noun which they qualify. What is that thing which 
must be red-coloured, pink-eyed and one yeas old, with 
which the Soma isto be bought? It is a calf. For,. 
in the description of the Soma Y4Aga where the text 
occurs there is the mention ofa calf. Therefore, the 
word calf isto be putin after the adjectives to make 
the sentence clear. This is said to be a case of Vakya. 
Savara Swami and Kumarila Bhatta refer to the cons- 
truction of the above text as a case of Vâkya.’ 

From the above itis clear that, construction by 
Vakya includes the use of Adhyahara and of Anu$anga Vakya 
(the supplying of ellipsesin some form or other’, as includes 
well as of Upakarsha and Apakarsha (transference pubes 
of clauses up and down). The supplying of ellipses &c. 
of connecting links of two sentences is of frequent 
occurrence in the process of the Vakya principle. And 
many of the discussions of the later writers regarding 
Anvaya by Adhyahara and Anusanga, fall within the 


1 wava faid aera da wtf Taittiriya Samhita, 
(6.1, 6, 7.) 
2 maa waa mfa sf} Savara Bhashya, p. 310 
( Jibananda’s edition.) 
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scope of Vakya |rnciple. In fact, practically, the 
questions regarding Adhyahara and Anusanga are the 
most important questions in relation to this principle. : 
The great rule regarding the supplying of ellipses 
is, that where itis possible to supply an ellipsis by 
reading into the passage words that occur in the passage 
itself; the importation of words from outsideis not 
proper. (See Sree Krishna’s Cemmentary on Daya- 
bhaga Ch. IV. Sec. ii. para. 27.) This rule is also 
consistent with the Anusanga maxim which is to 
the effect that, ‘Where there isa number of incom- 
plete clauses followed by one which is completed 
by a finite verbal clause, this last should be read at 
the end of eachof the other clauses to make them 
complete.”' 

Jimutavahana resorts to Adhyahara (insertion and 
variation of words) on more than one occasion. In his 
discussion regarding the well known factum valet con- 
troversy, he cites the following texts: 
“A single parcener may not without consent of the 
rest, make a sale or gift of the whole immoveable estate 
| nor of what is common to the family.’”” 
ey co “Separated kinsmen, as those who are unseparated 

= are equal in respect of immoveables: for one has not 
power over the whole to give, mortgage or sell it.” 
“Though immove bles or bipeds have been acquired 


I Weag am: | Jaimini Ii. ii. 16 Adhi. 
CO 2 QARN JARA ANTE T | 
Fa AAMT a aa fare Vyasa. 
3 fm afam n after: erat wars) 
vuia werd amaa fmd i Vyasa 
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by a man himself, no gift or sale of them unless convers- 
ing all the sons.” l 
You will see that of these thre texts the last- 
mentioned one is defective. It only says, “no gift -or 
sale of such and such property.’ Evidently a verb 
should be supplied either conveying the sense of ‘must 
be made’ or ‘should be made.’ Jimutavahana says that 
the words ‘should be-made’ are to be supplied.? 

_ Asa general rule, importation of words and intro- 
ducing special technicalities are not countenanced by 
the Mim4nsa writers. | 

Jaimini interprets the Vedas by his Sutras and da 
Jaimini Savara Swami interprets his Sutras. The rules 
of intérpretation adopted by Jaimini in the one case, are 
necessarily adopted by ` Savara Swami in the other. 
So the following observation by Savara Swami with 
reference to the interpretation of Jaimini Sutras is very 
useful in showing how the Mimansa writers are loath 
to depart from the literal principle. Savara says :— 

“Inthe Sutras, the words are to be taken in the 
‘same sense as they are found to have in ordinary 
parlance. And they should not be interpreted indirectly 





1 wrat feued a afa Grai a i 
Swen gen eer Here ay fama: : 
2 ANAA GRIE AINEA T AR gA ae Ea 
qaaa fami fa whan ar eTEN: eae eat: | TETAI: 
SAA ameaafaneg n QORIGA A vere fanaraafwarc tfa 
aa aa TEANA NRT sanaram aaa, 
aada gin ganaran m zafating wan faran 
mamà fasen r fmanan | we wre frqeda 
aaf grafa | waaay ear aay A aa A Y fama, VEA- 
ma veterans aia | afe wa aaae || 
Dayabhaga, Ch. IT. paras. 29—30. 
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by importing words from the outsid® or by introducing 
special technicalities etc.”’ 

Kumarila Bhatta, who comments on Savaii Swami 
puts the substance of the above as follows : 

“That, in the Sutras, all the words are to be taken 
in their ordinary acceptation.” 

“That, of these words, new meanings are not to be 
created by unnecessarily importing words in the text.” 

Bhatta again says: “On account of the equal signi- 
ficance of the power of the sentence, as also of words 
and their meanings, it is only the interpretation free from 
the ellipses &c., that is everywhere proper.” By this 
Bhatta means that while there is ample means of constru- 
ing by Linga, ellipses &c.,should not be resorted to. 

Bhatta does not stop with the above observations. 
He goes onto say that Savara Swami in construing 
the Sutras in some cases, went beyond the principles 
stated above, and did not hesitate to change the order 
of the words and even to import words into the text of 
certain Sutras. Bhatta says that Savara Swami found 
it necessary to do so in order to obviate seeming incon- 
sistencies between the Sutrasand the Vedas. How- 
ever, ifthe Swami did take such latitude, it is not 
absolutely against all rules of interpretation. For it is 
a rule of interpretation exceptional though it be, that 
when a .text as it stands, would not be consistent 


with the main object and reason of the subject ` 


matter, but would rather violate such object and reason, 
a far-fetched and free construction is allowable. Besides, 
it should be remembered that the Sutras are,-in many 
cases, mere, jottings of ideas in an incomplete shape. 
Therefore the Swami was quite justified in- taking 
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liberty with some of the Sutras to mahe them complete 
and explicit. 

Kumarila Bhatta gives the following instances: 

“Of the remnants there should be disappearance—’’ 
here we have an instance of interpietation by supply- 
ing from without. 

What Kumarila Bhatta means is this :— 

In connection with the “Darsa” and "Paurnamåsa” 
sacrifices, a question is raised as to what is to be done 
if the materials that are to be offered, become spoilt; 
and the Aphorism (Vf. iv. 12) answers it bv laving 
down the necessity of preparing fresh materials. This, 
with regardto the principal libations; with re ard to 
secondary ones, the Aphorism says—Apiva shesha- 
bhajam syat,—in connection with which a doubt 





arises as tothe nominative of the verb “syat” ; and 
Savara Swami in his Bhashya supplies the word ‘‘dis- 
appearance” and supports this interpretation with argu- 
ment. Kumarila Bhatta gives other instances, how 
Savara Swami supplies omissions and defects of Jaimini’s 
Sutras, which may be regarded as illustrations of the 
application of the Vakya and Linga principles in those 
few cases in which they were required. I quote below 
the translations of the verses of Kumarila Bhatta witb 
out any comments. 

“In the Sutra ‘Vipra karshat pasoscha,’ there is a 
modification of the afhx. In ‘Loke sanniyomat’ 
there is intervention of a word.” 

“There is intervention of the Sutra in the case of 
the vomiting of the Soma drunk (at the sacrifice). 
And in th:case of the injunction referring to animal 
in generaé, the Sutra itself his been changed.” 


19 


Google 


Illustrations 
from Sloka 
Vartika. 


Modern 
writers use 
Anvaya ins- 
tead of 
Vakya. 


Prakarana 
princ iple. 


146 THE SECOND LECTURE. 


“A gnayascha svakalatwat and deyadharmavapatanam, 
have been exp'ained by a split of the sentence.” 

“And the following are the instances of secondary 
signification: (1)  Autpattikastu’ (2) Gavyasya’ 
(3) Ushintkkakubhah*® meaning ‘natural,’ ‘cattle-track’, 
and ‘Trishtup verse’ respectively.” 

The above is a little digression. Turning to the 
subject of the Vakya principle, you ought to know 
that asin the case of Linga and Prakarana, modern 
writers do not.use the old names but others equivalent 
to them, that is also the case with regard to the Vakya 
principle. Modern writers generally use the word 
Aavaya instead of Vakya. In Anvaya (syntactical con- 
nection) small particles are of a great value. For 
instance, the particle cha which means and denotes 
that the words connected by it have tobe taken as 
connected incidentally or collectively or severally or 
in a cumulative sense. 

The discussion onthe simultaneous heirship of 
the son and the unmarried daughter in the property of 
their mother, turns on the m-aning of the particle cha 
in the texts bearing onthe subject. (Vide. Tarkalankara’s 
commentary on Dayabhaga IV. 11. 1-7). 

4. THE PRINCIPILE OF PRAKARANA. 

The word Prakarana has various allied meanings. 
When an author in writing on a subject divides it 
into parts or first divides it into some general topics 
and then subdivides the topics into subordinate parts, 
and thus carries on the process of division until short 


i. Aph.I.i. 5. 
2. Aph. VIII. 1. 18. 
3. Aph. V. iii. 6, 
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sections or paragraphs are srrived at, such sections 
and paragraphs are called Prakaranas. But with 
reference to the subject of law—the Divine law 
as indicated in the Vedas, Jatinini uses the word 
Prakarana as signifying the details of a tran- 
saction enjoined or subordinate rules concerned with 
the carrying out of the details. He defines the word 
in this sense in Sutra II, Ch. HI, Bk. Ili. where he 
says : 

“(Where the principal Vidhi is) disjoint, the pur- 
pose of the details (itikartabyata) is settled from the 
Prakarana.”' This leads tothe principle of interpre- 
tation by Prakarana, which Laugakshi Bhashkara 


defines as ‘‘Ubhayakanksha” (interdependence).® He 
explains Prakarana as follows : 

“An example is afforded by the following passage 
connected with the prayajas, ‘he is to offer the samidh.’ 
Asin this passage no special fruit ‚of the offering) is 
mentioned, the sense merely being ‘he is to realize by 
m ans of offering the samida; there arises the question 
‘what (is he to realize, ? originating inthe want of 
something to which the offering uf the samidh might 
contribute. And again after the passage about the 
Darsapaurnamasa sacrifice has given rise to the idea 
‘he is to realize paradise by means of the Darsapaurna- 
masa’ there arises the question ‘how is he to realize 
paradise ? originating in the want of something which 
may contribute towards bringing about the desired 
result. And thus by mutual interdependence the subsi- 





1 wean senfa amfa Jaimini II. iH. H, 
2 swarargr sacaq | Laugakshi Bhashkara. 
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diary relation in which the praya stand to the 
Darsapauriantiasa is established.” 

You will see from the above example that the text 
the ts to offer the samidh isan incomplete proposition, 
It does not show in what connection the offering is 
to be made or for what purpose. Then, again, you find 
the proposition elsewhere stated that one is to realize 
paradise by means of the Darsapaurnamasi. This } ro- 
position also ts incomplete inasmuch as it does not show 
what offerings are to be made in performing the Darsa- 
paurnamasi. It simply declares the purpose and object 
of performing the Darsapaurnamasi. It however forms 
an essential part of the Vedic Vidhis and cannot be 
left incomplete. 

By literal construction of the two passages nothing 
is gained. In fact, the meaning of either passage not 
being complete, the principle of literal construction as 
embodied in the Sruti principle cannot apply. 
Then, again, the principle of construction by the 
suggestive power of words and sentences (Linga) is 
also of no availin thiscase For the first passage 


_ Samidha yajeta has in it no suggestive power to suggest 


Google 


any thing specific to develop the sense of the other pas- 
sage ‘Swargakama Darsapaurnamasabhyam yajeta’ and 
vice versa. The Vakya principle is also not applicable to 
the case. For there cannot be any grammatical connection 
between passages which are not close to each other. Thus 


1 ae nafa ufan aardi sar waa sty aTa- 
aia mai fafa Aaa fafafa svardrang:| <agqw are- 
qaisi engwarerat gi aad fefa NAAT MRNK 
<q daaag aiat ag arara | Laugakshi Bhash- 
kara, p. 8. 
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vo are driven toa new principle of construction., Tht. 
principle really is the principle of interpreting by the 
lowic of the subject. ft is based on the latent relation 
of ideas which, looking to the nature of the subject, must 
have been present to the inind of the author, if I may be 
permitted to use the expression, with reference toa 
work of which there is no human author. It is clear 
that this principle of construction is removed from 
the literal principle further than etther of the preceding 
two vis., Linga and Vakya. 

I think you will better understand the nature of 
the principle by taking a case suchas might arise in 
our legal practice. Suppose the Pen»! Code provided 
that a man who commits thft should be punished with 
one year’s imprisonment. And also suppose that there 
was no provisionin itas to the nature of the imprison- 
ment to be awarded in case of theft. Under such cir- . 
cumstances suppose we find in another part of the Code 
a passage to the effect that a man who commits theft 
is to be punished with rigorous imprisonment. Now 
how does the matter stand? In the first passage the 
nature of imprisonment is not stated but the period is 
stated. Inthe second the nature of imprisonment is 
stated but not the period. Would it not be proper to 
construe the two passages together and to c-nclude that 
the Legislature meant tu inflict a punishment of rigor- 
ous imprisonment forone year in all cases of theft ? 
But such a principle of interpretation could hardly 
be called an interpretation by context (Linga) or inter- 
pretation by grammatical adjustment (Vakya). The 
Prakarana principle of old Sanskrit works covers it. 

According to the Mimansakas where it is possible 
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to regard a clause as Prakarana, it should not be placed 
higher, so as to make ita Vidhi, specially where such 
a Vidhi would be useless. This is laid down in Sutra 
24, chap. IT, Bk. [:— 

“Where Prakarana is possible, something higher 
must not be supposed when it would bring into exis- 
tence an useless Vidhi.” 

This Sutra has been made to bear ona text of 
Taittiriya Samhita which is to the following effect : 

“If you leave such and such act unperformed, you 
will please the lowest spirits; if you half perform it, you 
will please the middle spirits; if you fully perform it, you 
will please the gods; the sacritficer who has left the 
work half done should do it thoroughly to please the 
gods.”* 

The question raised is this. The last clause which 
is the operative clause speaks of doing the thing thorough- 
ly so as to please the gods. But there is no operative 
clause of doing it by half so as to please the middle 
spirits, who like the doing of it by half. Should not 
such an operative clause be presumed? The author 
says no, because the clause of doing the thing by half 
to please the middle spirits is capable of being 
read as a Prakarana to the last clause. Its 
meaning would be quite satished by taking it as 
merely an introductory clause. So a Vidhi should 
not be presumed for performing a similar act by half, 
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specally as the whole passage bears on the 
Paurnamasi Yaga, which has no Vidhi for any offering 
to the middle spirits. 

In order to refer a passage which states a matter of 
detail or an incidental matter to some principal matter 
with which it may be connected, the interpreter must 
ascertain what the principal matter is. This he must do 
by a general study of the subject. Jaimini lays down 
in Sutra 1, Ch. 1, Bk. VIF. 

“That according to Sruti, among sacrifices that 
which is the principal, has an appropriate governing 
influence.” 

This principal sacrifice is Darsapaurnamasi and 
it is called the Prakriti. Subordinate sacrificial acts 
without any express purpose, must be taken to be part 
of this principal sacrifice. The Darsapaurnamasi has no 
provisions as regards details in its own place. So a 
want is created for the subordinate sacrificial acts which 
are stated elsewhere. 

In fact, the principle of Prakarana is a principle 
of Up.lakshiana (incidental indication). It has already 
ben shown that the Lingi principle of the Mimansakas 
corresponds to what is called Lakshana Artha (sense by 
indication) by later writers suchas Jimutavahana and 
others What is called Upalakshina by these writers 
corresponds to Prakarana. No doubt this latter term is 
usually used to indicate a case where a particular ins- 
tance is taken to represent a general rule. For instance 

Jimutavahana, with reference to what is stated regard- 


ing the succession of a son to his father. says that this 
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is a case of Upalakshana only, meant to represent the 


general principle. If the general principle had been 


stated elsewhere the particular instances would have 
been only an illustration of it, the fit place of which 
would have been where the general principle was formu- 
lated. Thus Upalakshana thogh it is not exactly a 
Prakarana resembles it. 

Regarding the question of the succession of persons 
related as one’s paternal uncle’s son, Justice Mitter in 
the Full Bench case of Gurugobinda Shaha vs. Anand 
Lal Ghosh,’ points out that the Dayabh:ga abounds with 
passages in which a particular instance is put down to 
represent a general principle. A particular instance 
is ina monner a part of a general principle, just as an 
isolated act of sacrifice is taken to be a part of the stan- 
dard sacrifice. 

Raghu Nandana in his Smrititattwa in «discussing the 
following text of Manu practically illustrates the difference 
between a Vakya and a Prakarana, ‘‘ One who assaults 
a Brahmana must perform the Krichhra penance.” With 
regard to this the objecti raised is that the 
passage occurs in connection with the Darsapaur- 
namasi Yaga and that therefore it should be read as a 
Prakarana of that Yaga, and itis applicable only to 
one who is engaged in performing it and ts not a gene- 
ral rule of conduct applicable to all cases generally. 
But Raghu Nandan. shows that if the passage be read, 
as it should be, with what fol'ows it, then it becomes an 
independent Vakya (proposition) by itself. This being 
so, by Jaimini’s principle that Vakya prevail over Pra- 
karana, the passage must he rea] as a general Vidhi. 
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In connection with Prakarana, I should explain to Distinction 
between 


you how the Mimansa writers distinguish a Prakarana prakarana 
from a Guna Sruti (general clause). A Prakarana forms e 
a part and parcel of some one principal Vidhi or prin- 
cipal transaction. But a Guna Sruti is a general enun- 
ciation of some proposition, which is applicable to any 
Vidhi or transaction, according to its requirements. 
In fact, it describes what are the characteristic 
features of a thing, without reference to any particular 
case.' In this connection see also Mitha Asambandha 
Nyaya (the principle ofnon-mutual connection) which 
is stated as follows : 
“Descriptive clauses being directed to the main 
purpose are all co-ordinate anl have therefore no con- 
nection with each other.”? 
Mimansakas mention two other principles of cons- 
truction along with the four mentioned above. These 
are called Sthana (position) and SamAkhyA (name). 
They are, in fact, particular cases of Prakarana and 
perhaps of Jinga also of alimited character. 


The Sthana principle. 


Sthana (position) means commonness of place.” 
This definition is somewhat vague, but its meaning is 
Sthana prin- 
made explicit by the treatment of it. It means the rela- ciple defined 
tive position of one text with reference to another or ie a an 
the relative position of one enjoined act with reference tity with 


to another. Such relative position indicates, in effect, oe 
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the order of sequence in which the texts must be taken 
to stand with reference to each other or in which the 
acts must follow each other, Thus virtually Sthana 
becomes identical with Krama “the order of succession). 
Accordingly itis said that Sthana has the same mean- 
ing asKrana.' In fact that which gives an importance to 
the relative position (Sth4na) in matters of construction 
is that there isa sort of interdependence between 
clauses and things which are bound totranspire ina 
certain order of sequence. Accordingly the relation 
arising from position is often useful in settling the 
meaning and effect of texts which are thus related 
by position. Hence the value of Sthana, though it 
is not very great in matters of construction. The 
question of Krama (order) is of grave importance 
as regards the Vedic ceremonies. The rules of 
Krama may also be turned to account in settling the 
relative position in some cases of heirs, whose position 
is not determined by express texts. As for instance, in 
the case ofthe succession of the sonsof daughters of 
agnate relations. When such an heir preents two 
oblations only to one of the ancestors a difficulty has 
been felt whether he isto be placed after or before an 
agnate relation who offers only one oblation to such 
ancestor. In the case of such a question the considera- 
tions which Jaimini introduces in the rules of Krama 
laid down in Book V. of his work, may be of consider- 
able help. Hut a resort to these rules has never been 
tried in such a case. 


o apa alg GPR er Pe al ae ey ee EE EE Oe eerie =e 
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The Samakhya principle. 


Then as regards Samakhya (name). This is ano- 
ther case of an inferior kind of Prakarana as already 
observed. Sam&khya means a connection „established 
between different passages by the indication afforded 
by a derivative wordora compound name. 
tance, where in an isolated passage the ‘word Phala 


For ins- 


Chamasa occurs, that word"suggests a connection of the 
passage with the Soma Yaga in'‘which the word Chama- 
sa occurs as meaning a drinking cup. Similarly the 
word PDiayadz (person on whom heritage devolves) 


occurring ina text would connect that text with the 


subject of Dáva (partition). These two topics (Krama 
and Samakhya) are not of much importance so I need 
not enlarge upon them. 
Section IV. The relative force of Sruti, Linga, 
akya &c. 

The relative force of the several principles has been 
to some extent indicated before. But the Mimansakas 
attach so greatan importance tothis question that 
Jaimini has made a separate Adhikarana (topic) of it. 
I should therefore explain to you this question sepa- 
rately in detail. 

By a general comparison of Linga, Vakya and 
Prakarana &+>. with the observations of Maxwell which 
I have quoted before, you must have seen that all these 
Mimansa principles of construction fall under the head 


of construction by context, as that expression is used in 


English books. The English writers make no sub- 
classification of the rules of construction by context such 


as the Mimansa writers try to do. Maxwell says: 
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“The literat construction then, has, in general, but 
prima facie preference. To arrive at the real meaning, 
it is always necessary to get an exact conception ofthe 
aim, scope, and object cf the whole Act ;tc consider, ac- 
cording to Lord Coke, 1. What was the law before the 
Act was passed ; 2. What was the mischief or defect 
for which the law had not provided; 3. What 
remedy Parliament has appointed; and 4. The 
reason of the remedy. According to another 
authority, the true meaning is to be found, not 
merely from the words of the Act, but frem the cause 
and necessity of its being made, which are to be ascer- 
tained not only from a comparison of its several parts, 
but also from extraneous circumstances. The true 
meaning of any passage, it is said, is to be found not 
merely in the words of that passage, but in comparing 
it with every other part of the law, ascertaining also 
what were the circumstances with reference to which 
the words were used, and the object appearing from 
those circumstances, which the Legislature had in 
view.” 

You see that in the above observation there is a 
suggestion of a variety of rules and principles covered 
by the general expression ‘ccnstruction by context.’ 
But there is no attempt to make any distinct and clear 
classification of these rules and principles. In fact, 
there is no attempt even to mark off the province of 
literal construction from that of contextual construc- 
tion. The Mimånså writers, however, have made such an 


attempt. And I think you will be satisfied that the 
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attempt cannot be said to be unsuccessful. “A proper 
classification makes science. And I venture to say that 
it is the Mimansa writers, and only they, who may be 
credited with having reduced the rules of interpretation 
to a scientific shape. 

The distinctiun between Sruti on the une hand and 
Linga, Vakya &c. on the -ther is cbvious. Prakarana 
is also obviously distinguishable from the rest. As 
regards Linga and Våkya, the difference between them 
is not so clear and patent. But the MimAnsakas estab- 
lish a real distinction between them. Both these prin- 
ciples are principles of interpretation by context. But, 
according to the Mimansakas the term Linga is applic- 
able only to cases in which the context clears up the 
obscurity and vagueness of the meanings of words 
and of clauses. And the term Vakya is applied where 
the context remeves the obscurity and vagueness of 
the connection between one word and another, or 
between one clause and another. In Linga the limbs 
of a proposition are illustrated or illumined by ex- 
trinsic light ;in Vakya the limbs are enlarged or con- 
tracted by additions or subtractions. Thus, although 
both Linga and Vakya are cases of interpretation by 
context, they are distinguishable from each other. 
Linga is said to be the suggestive puwer of words 
and clauses. It may be said that Våkya also in one 
sense involves the suggestive power of words and clauses. 
But there is this difference between the two, according 
to the Mimansakas. They take care to point out that 
the. Linga is the suggestive power of words and clauses 
to show the meaning and intention of any. particular 
word or clause. Kumérila Bhatta elaborately explains 
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this. Inthe case of Vakya, no doubt the suggestive 


power of words and clauses comes into play, but it is 
not to show the meaning of any particular word or 
clause, but to indicate how one word or one clause is to 
be read with another word or another clause. 

The above distinction is not fanciful, nor useless. 
For there are cases in which it is only necessary to con- 
sider the meaning end intention of any particular word 
or clause. And there are others in which there is no 
necessity to consider the question of the meaning of 
any word or clause, but in which the only necessity is to 
consider how a particular word or a particular clause 
should be read with some other clause as a matter of 
syntax. So it is proper that the interpreter should not 
make confusion between the two cases. 

The Mimansa writers do not lose sight of the fact 
that practically both the Linga and Vakya principles, 
and for the matter of that also the Prakarana principle, 
aie often applied together as supplementary to each 
other in interpreting one and the same passage. In 
such a case the different principles co-operate towards 
the same end, and there is no conflict between them. 
Consequently in such a case the question of their 
relative force or relative value does not arise. When, 
however, there is a combination of the operation 
of two or more principles, as stated above, the 
Mimansa writers designate the case as belonging to 
that principle of construction which has the predomi- 
nating part, ignoring those that play a subordinate part.’ 
You ought to know this as otherwise it would be diffi- 
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cult for you to follow the discussions of Savara Swami 
orof Kumarila Bhatta on the subject. 

The Sruti is distinguished from the Linga anda 
Vakya, in as much as in a Sruti there is no ambiguity 
of meaning nor any vagueness of connection raising 
doubts asto which word should be read with which 
word. It isdistinguished from Prakarana, because a 
Sruti is independent while a Prakarana is depen- 
dent. A Vakya differs from a Prakarana because in a 
Vakya words or phrases areto beread together as a 
matter of syntax; whileina Prakarana propositions 
are to be read togetherasa matter of the logic of the 
subject. But in the case of all when they are harmoniously 
combined in operation, the case goes by the name of 
that principle which plays the chief part. 

In the Garhapatya maxim’ the leading part of the 
sentence (Garhapatyam Upatishthate)* being Sruti 
i. e. being unambiguous the whole sentence is taken as 
a Sruti, because by virtue of the leading words 
the whole sentence becomes clear in meaning. Here 


the Våkya principle comes in as a subordinate matter.' 
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In the Barhi maxim? the meaning of the leading 
words Dimi and Barhi* of the sentence being settled 
by Linga, the whole sentence is regarded as a case of 
Linga, although the Vakya principle has a subordinate 
part.in it. In the Parnawvod maxim the leading idea is 
net expressly mentioned but itis implied by reading 
one clause with another by the principle of Vakya. But 
tacitly the principle of Prakarana joins in making 
the implication. 7 

In all these cases, the principle that has a leading 
part gives the name to the case, and the principles that 
acta subordinate part.are ignored. All these, however, are 
cases in which there is no conflict between one principle 
and ariother. There are, however, cases in which different 
principles are applicable, tending to opposite results. When 
this is so, one principle should override another.’ But 
in the absence cf any rule on the subject, the interpreter 
would nt be ina pcsition to determine which of the 
opposing principles should be taken to override the 
others. To meet this difficulty Jaimini lays down the 
ath: Adhikarana* of third chapter of the third book. 
The Adhikarana is called “Srutyadinam purva purva 
Valiyattwadhikarana” (the topic of the superior force of 


Sruti, Linga &c. in the ascerding scale). This Adhi- 
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karana appears in Sutra 14 of the said chapter of the 
said Book.' It forms the distinctive feature of the 
Mimans4 system of interpretation. No other Adhi- 
karana is so important as this, and it is to clear the 
ground for understanding this Adhikarana that [ have 
minutely discussed the characteristics of the several 
principles concerned, and of the ways in which they 
may be combined. The Sutra runs thus: 

“Where Sruti, Linga, Vakya &c. are applicable 
(but tending to different results), one is superior to the 
other in the order of the above enumeration, because the 
significance of each that follows is remoter and more 
far-fetched." + 

Accordingly we have it from the GArhapatya 
maxim that, where the Sruti and the Linga principles are 
both applicable but with divergent tenclencies, the Sruti 
prevails, In the next place, the case of divergence 
between the Linga and the Vakya is illustrated hy the 
discussion on the following text : 

“I make a pleasant seat for thee, I make it very 
lovely with a stream of Ghee ; on this, the immortal one 
sit down, repose on it, propitiously-minded, O marrow 
of the rice-grains.”’ 

Now this passage is not a comhination of two eo-ordi- 
nate Vikyas,the one containing the idea of making a seat, 
and the other the idea of an invitation to the riee-deity to 
sit on it. But it is one Vakya in which, of the two ideas, 
one must be the principal and the other ancillary. The 
question is which of the two ideas is the principal. the 
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making of the scat or the request to the rice-deity to 
sit onit. If you read it simply as a Vakya, then the 
leading idea would seem to be asking the divinity (the 
marrow of the rice-grains) to sit down on the pleasant 
seat, which the devotee is preparing and making lovely 
for him. To give effect to this idea, the second clause 
should be placed first, as it contains the leading idea, 
thus giving the first a subordinate position, which 
according to the grammatical connection apparently it 
deserves. This is the effect of construing the passage by 
the VAkya principle. Now apply the Linga principle to 
it. When the Rishi says, ‘I make a pleasart seat for thee, 
O divinity in the marrow of the rice-grains,’ it implies by 
the suggestive force of the words that such a pleasant seat 
should be made. In other words, it implies a Vidhi for 
making such a pleasant seat. This suggestive power of 
the words is strengthened by parallel cases such as, 
“Barhi Devasadanam Dami.” Thus by applying 
the Linga principle, the first half of the sentence 
becomes the leading element of the sentence and be- 
comes an applicatory Vidhi, subsidiary to the Darsa- 
paurnamasi Yåga. The two results being different, 
which is to prevail? The answer is Linga. ‘* For, if 
you accept the Vakya principle, you must also apply 
the Linga principle to make an applicatory Vidhi out 
of the passage, so as to convert the second clause to an 
applicatory Vidhi to the effect that the rice-deity must 
be asked to sit down. - But by the direct application of 
the Linga principle we have an applicatory Vidhi 
without transposing the parts. Therefore we should 
not resort to the Vakya principle in this case. ' 
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Next as regards the divergent -cffect of Vakya and 
Prakarana in a case where they both apply. In such 
acase the Vakya is to prevail and that for the same 
sort of reasons. This is illustrated by a text somewhat 
perplexing. It is as follows : 

“O Indragni !' you accept this offering etc.” 

This text is collateral to the text relating to the 
Darsa sacrifice and should be read together as forming 
one Vakya. But it forms a Suktavaka, and, as such, can 
be connected by Prakarana with the Darsapaurnamas! 
sacrifice. In other words, by Prakarana. this Sukta- 
vāka is to be uscd both atthe Darsa sacrifice as well 
as at the Paurnamasi sacrifice. But reading the Sukta- 
vaka asa text collateral tothe mantra and addressed to 
Indragni, who is only invoked at the Darsa sacrifice, 
the Suktavaka should be used only at the Darsa 
sacrifice. İn other words, by the Vakya principle the 
Suktavaka would relate only to the Darsa sacrifice, the 
divinity Indragni not being found in the Vidhis regard- 
ing the Paurnamasi sacrifice. Thus the two principles 
would tend to different results. According to the 
Adhikarana, the Vakya principle should prevail and 
the Suktavaka should be only used at the Darsa 
sacrifice and should not be taken as a Prakarana to the 
Darsapaurnamasi sacrifice. The reason assigned by 
the Mimansakas with reference to this case is rather 
technical. But to common sense, the reason is simple. 
The construction by Vakya is comparatively nearer to 
the literal construction than construction with reference 
to presumptions made on the basis of logical considera- 
tions. I need not enter into similar discussions with 
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regard to the other two unimportant principles vis., 
Sthana and Samakhya,. 

The effect of the Adhikarana as regards Sruti, 
Linga, Vakya and Prakarana may be put ina nut-shell 
thus :— 

When both the substance and form of an expres- 
sion is clear (Sruti-like), it requires no construction. 
Failing that, the construction should be rather 
with reference to the substance (Linga) of the expres- 
sion than its form (Vakya). And as a Vakya represents 
an integral idea, an expression should be presumed 
rather to be a Vakya thana Prakarana, which means 
a frayinentary idea. 

The subject of the Adhikarana regarding the 
superiority of one principle of construction over 
another will, I believe, be more clear to you by referring 
to instances in Jimutavahana's work. As an instance of 
the Sruti principle over-riding the Linga, 1 would 
explain to’ you Jimutavahana’s discussion on the inter- 
pretation of the text of Manu : 

“After the [death of the] father and the mother, 
the brethren being assembled, must divide equally the 
paternal estate ; for they have not power over it, while 
their parents live.” — 

Jimutavåhana interprets this text much on 
the same lines on which Jaimini interprets the text, 
“ Aindrå Gârhapatyam Upatishthate,’* which is 
the text of the Sruti principle. In this latter text 


the words ‘Garhapatyain Upatishthate’ being the 
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essence of the whole text and being clear in mcaning, 
the expression ‘ Aindra’? with its suggestive power 
‘Linga) is not allowed to interfere with the clear 
meaning of the word Garhapatya. So in the above- 
mentioned text of Manu, Jimutavadhana takes the 
words ‘Anishaste hi jibatoh” to form the essence 
of the text, and he says that when the meaning 
of these words is clear showing that the sons 
bave no right during the life-time of their parents, 
the first pait of the sentence, which might suggest 
the idea of laying down a rule as regards the.time of 
partii ning property, which had vested in the son 
before the death of the father, cannot be taken in this 
sense so as to over-ride the clear meaning of the 
essential words ‘Anishaste &<.’ Colebrooke translates 
Jiimutavahana’s statement on this point in para. 29, 
Ch. I, as follows: 

“Therefore the text of Manu must he argued [by 
you] to intend the prohibiting of partition, although 
the son's right subsists during the life of the father. But 
that is not maintainable. For it would thus bear an 
import not its own.”* In fact, the first clause, at best, 
can only suggest that the right vested before the death 
of the father by way of Linga., But as the concluding 
portion clearly shows that the right had not so vested, 
it should prevail in the way of Sruti. 

Then as regards the superiority of Linga to Vakya, 
the Mimanoa illustration may not appear to be so clear 
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Jimutavahana to which allusion has already been made, 
will make the matter clear. Take Jimutavahana’s dis- 
cussion on the following text of Yajnavalkya: 

“The separate property of a childless woman 
married in the form denominated Brahma or in any of 
the four [unblamed forms of marrisge} goes to her 
husband.” ' | 

This text is not an explicit one. But if you avail 
of the suygestive power of a corresponding text of 
Manu, the meaning of it is pretty clearly shown to be 
that, property which has been received by a woman, 
at the time of her marriage in any of those forms, 
devolves on her husband, if she die without issue. The 
text of Manu runs as follows: 

“It is admitted, that the property of a woman 
married by the ceremonies called Brahma, Daiva, Arsha 
Gandharba and Prajapatya, shall goto her husband, 
ifshe die without issue. But her wealth, given to her 
on her marriage in the form called Asura or either of 
the other two (Rakshasa and Paisacha) is ordanied, on 
her death without issue, to become the property of her 
mother and of her father.” In this passage the words 
‘But her wealth given to her on her marriage etc.’ as 
Jimutav4hana points out, show that the meaning of the 
first part of Manu’s text as well as Yajnavalkya’s text ts, 
that property given to her at the Brahma and the other 

1 weit ae aimag ares fa | 

2 MRNA mad MANAN TA | 
womaahtaat A Ta ates 
aaa: myi ea faareecaraufeg | 
wala arafoatafea 1 
Manu IX, 196 and 197. 
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allied forms of marriage is the subject of the rule 
enunciated. On the other hand, if you look merely to 
the syntactical arrangement of Yajnavalkya’s text, the 
meaning would be that any property belonging toa 
woman married in the above forms would go to her 
husband. Thus there would be a conflict of Linga and 
Vakya in this case. Jimutavahana settles that the 
Linga should prevail, though he does not say this in 
so many words, but states some special reasons for his 
conclusions. 

As regards the relative force between Vakya and 
Prakarana, an instance of it has been given by Raghu- 
nandana. This instance referring to the text of Manu as 
to assaulting a Brahman has been referred to elsewhere 
and need not be repeated. 

To complete this topic, I should tell you a few 
words regarding the Pramanas (means of proof). The 
principles of construction stated above are called by 
Laugakshi Bhashkara Viniyoga Pramanas; the word 
Pramana meaning principles of construction. But the 
Mimansa philosophy like every other system of Hindu 
philosophy enumerate a number of Pramanas (means of 
proof) in a general way. 

These are :— 

(1) Pratyaksha' (Direct perception). 

(2) Anumana? (Inference. 

(3) Upamana’ (Analogy). 

(4) Arthapatti* (Concomitancy of sense). 
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(5) Shabda ' (Communication). 

(6) Shishtachara? (Approved usage). 

(7) Abhaba* (something like reductio ad absurdum 

method). 

These means of proof have but little connection 
with the subject of interpretation, except that Shabda 
Pramana is the basis of the Sruti principle, and that 
Anumana, Upamana and Arthapatti together are the 
basis of Linga, Vakya and Prakarana principles, while 
the Shishtachara is the foundation of those principles 
of construction, which have reference to usage, and 
which are discussed by Jaimini in his chapter on the 
Smritis. 

In the next lecture I shall lead you through some 
of the principles of application of texts as distinguished 
from interpretation of texts. 
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General Mimansa principles regarding the application 
of texts. 


Interpretation of texts is not quite the same as the 
application of texts, though they are sometimes not Distinction 
i ray j A between 
separable. It is, however, easy to understand the differ- interpretation 
ence between them : as for instance, minority is defined nd applica- 


tion ‘of texts. 

in the Hindu Law. It is one questicn to understand the 
definition, but it 1s quite different one to fix the circum- 
stances of the cases to which that definition is to apply. 
Likewise it is one thing to interpret the phrase ‘ Dvayoh 
Pranayanti, and it is quite another thing to know whe- 
ther it is to apply to the Saumika Yajna or to the 
Darshapaurnamashi Yajna. Similarly, as regards texts 
which describe the doing of certain things, it is one 
thing to understand the act described, and another thing 
to know whether it is enjoined as obligatory or other- 
wise. In this last case, the distinction between in- 
terpretation and application is not sharp, but it exists. 
I now proceed to explain to you the general princi- 
ples of application, including in this topic questions as to 
whether a text is obligatory or not, or whether it is only 
partially obligatory. I would divide this lecture into 
two parts: 

I. Rules to determine where a text is to be applied 
as obligatory, where it is to be taken as quasi-obliga- 
tory, and where altogether as non-obligatory. 

II. Rules to determine the persons to whom parti- 
cular texts apply, the order in which texts apply, the 
order in which texts mentioned in one connection are to 
be applied to other cases, and the necessary variations 
and omissions in making such application. 

Section 1. Which texts are obligatory and which 
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are not obligatory as also which are only partially 
obligatory ? 

An obligatory text is one that imposes an obligation, 
either in the shape of a principal Vidhi, or of an appli- 
catory Vidhi, or as a necessary condition to the doing of 
a thing enjoined by a Vidhi. A non-obligatory text, on 
the other hand, is one which neither imposes an inde- 
pendent obligation nor adds to an obligation already 
imposed. <A text of partial or quasi-obligation is one 
which creates only an inperfect obligation. These may 
be roughly taken to correspond to those rules of our 
modern law, the breach of which is regarded as mere 
irregularity as contradistinguished from illegality. 

The five classes of texts which exhaust the Vedas 
viz., Vidhi (injunction), Nishedha (prohibition) Arthavada 
(explanatory statement), Namadheya (nomenclature) 
and Mantra (sacrificial formulae), contain two classes 
which are obligatory viz., Vidhi and Nishedha; and two 
classes viz., Arthavada and Namadheya, which are not 
obligatory ; and a fifth viz., Mantra, which is between 
the two and is sometimes invested with the character of 
a Vidhi and sometimes not. 

There are texts which clearly bearthe mark of one 
or other of these classes, so as not to be mistaken for 
any other class. But there is a large number of texts 
which on the face of them, are of a dubious character ; 
or which apparently belong to one class, but which, in 
reality, should belong to another. It is necessary for the 
interpeter to settle the true application of such texts. 
This branch of the subject relates, in fact, to the determi- 
nation of the character of a text, the intention of which 
is not clearly expressed. This task is required not only for 
interpreting the Vedas, it isequally necessary for interpret- 
ing the Smritis, and our modern legislative enactments, 
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Says Maxwell :— 

“ Passing from the interpretation of the language 
of statutes, it remains to consider what intentions are 
to be attributed to the Legislature, where it has ex. 
pressed none, on questions necessarily arising Out of 
its enactments. 

“ Although, as already stated, the Legislature is 
presumed to intend no alteration in the law beyond the 
immediate and specific purposes of the Act, these are 
considered as including all the incidents or consequences 
strictly resulting from the enactment.’’? 

As regards the Vedic law, there is one wide state- 
ment in the shape of a general injunction which 
expresses the whole of its object and purpose. This is 
called the Pradhana Chodana (the primary command) 
viz. Swarga kamo yajeta’. Regard being had to this 
main purpose and object of the Vedas, the application 
and the true character of all imperfect and obscure 
texts are settled. A similar process with reference 
to object and reason is resorted to, in the case of our 
modern enactments; and should be resorted to, in 
applying the Smriti texts and the texts of digest 
writers, who are practically the latest Legislators of 
the Hindu nation. 

In the Vedic law, what is an Arthavada as distingui- 
shed froma Vidhi is fully explained by Jaimini and his 
followers. It is a text Which imposes no additional obliga- 
tion to that of a Vidhi text as already explained before. 
It is something in the nature of a parenthetical explan- 


atory clause either containing a praise of the Vidhi, or 


~ í Maxwell, 3rd edition, p. 493. 
2 WTA BHT 


Google 


The import- 
ance of 
object and 
reason— 
Pradhana 
Chodana. 


Non-obliga- 


tory text— 
Arthavada 


Vidhibad- 
nizadadhi- 
karana 


172 THE THIRD LECTURE. 


giving a popular illustration of it, or showing some 
popular reason for it. In the Vedic literature itis 
often in the shape of an allegory, parable or a 
fable. Of course in the Smriti literature or in the 
digest literature we have no Arthavada in the 
shape of an allegory, parable or a fable. So we 
may leave out all discussions regarding the Vedic 
Arthavadas of this nature. But Arthavadas which 
deal with pupular reasons and popular illustrations are 
alike applicable to the Vedas as to the Sunriti literature. 
These are apt to be confounded with obligatory texts. 
The Mimansa rules which prevent such confusion are of 
the greatesi importance. Taxe, for instance, the rule of 
the Vidhibannigadadhikarana’ (the topic of Arthavadas 
looking like Vidhis) to which I have already alluded 
for an incidental purpose. This topic or maxim consists 
of the following sutras :— 

The objector: “(A descriptive clause) having an 
effective sanction, why not take as a Vidhi; to take it 
as a mere description is to make it useless.’” 

The objector continuing, “would you say (its 
apparent operative character) is like the light talk of 
common people.”? 

The objector himself answering : 

“ It cannot be so, for in the latter case there is 
some antecedent cause.’”* 

Jaimini says, 
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‘ The whole thing has been explained, is it a case 
of an explanatory clause forming part of a Vidhi.” > 

Then Jaimini goes on to say, 

‘In some cases to treat a text as a Vidhi is to 
make it useless. Therefore it is properly taken as a 
gloss. In all like cases it is to be so taken,” 

In what cases to treat a text as a Vidhi is to make 
it useless? These are cases like that given in the 
illustrative text, viz., 

“The Indian fig tree is the tree wherewith the 
sacrificial post is to be made. 

“ The fig tree is strong and the sacrificial animal 
(to be tied to it) is strong; so strong animals are 
(safely) tied to it.” 

In this text the first clause isa Vidhi, viz. that 
the Yupa (post) is to be made with the oudumvart wood 
(fig wood). This fully gives all that is required in the 
shape of a Vidhi in this connection. 

The following clauses vz., ‘the fig tree is strong,’ 
‘the animal is strong’ are merely descriptive. To 
treat them as Vidhis, in other words, to take them as 
laying down the obligation, that in making the Yupa 
you must get a strong fig tree and also a strong animal 
&c., will have the effect of stultifying the Vidhi by which 
the Yupa is to be simply made of the fig wood without 
any condition. Therefore, says Jaimini, in such cases, 
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the descriptive clauses must be only taken as descrip- 
tions of what happens. 

If language like that found in the above text were 
possible in a statute, and the question arose as to its 
intention then clearly the intention of the Legislature 
would have been assumed to be just as Jaimini takes it. 

The above maxim is of great value and lays down 
the fundamental principle of distinguishing an obligatory 
from a non-obligatory text. This principle is practi- 
cally the basis of Jimutavahan’s reasoning in 
paras. 29 and 30, chapter II (Colebrooke). He recites the 
following text: 

“Though immovables or bipeds have been acquired 
by a man himself, no gift or sale of them by him, unless 
convening all the sons.’’* 

You will see that this text relates to self-acquired 
property and says ‘no sale or gift of the same’. The 
sentence is defective. Either the words ‘must not be 


made’ or the words ‘should not be made’ should be sup- 
plied. Now if the words ‘must not be made’ were 


supplied then you bring into existence a Vidhi, which 
would stultify the well-known Vidhi admitted by 
all, that a man has absolute power of disposal 
over his self-acquired property. It is evidently for this 
reason that Jimutavahana would read it by supplying 
the words ‘should not be made’; thus taking the clause 
asa mere preceptor Arthavada. So he boldly says that 
in such a casea gift or sale even if made is not null, for a 


fact cannot be altered by a hundred texts.* It is usual to 
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charge Jimutavahana with the violation of judicial rules 
of construction in his above view. But the charge 
would not be justifiable if one should apply to the text 
in question the above-mentioned Mimansa principle. 

So much for the VidhibannigaddAdhikarana in this 
place. 

I would now take up the Hetubannigadadhikarana: 
(the topic of a descriptive clause in the shape of a 
reason) which lays down another important principle 
on the question of distinguishing an Arthavada from 
a Vidhi. This Adhikarana lays down that where there 
is the statement of a reason showing why a particular 
thing is enjoined in an applicatory Vidhi, this reason 
should not be taken as an essential part of the Vidhi, 
that is to say, the obligatory nature of the words of 
the Vidhi text is not affected by the statement of the 
reason. If it were so affected, then the Vidhi should 
cease where the reason would cease. This ‘topic of 
the descriptive clause in the shape of a reason’ 
consists of the following sutras :— 

The objector:-—“ The reason must be taken as 
being the essence and the basis of the Vidhi.”* 

Jaimini— A reason is but a gloss, as it is pre- 
ceded by an operative clause and it does not form the 
mandatory term of that clause.” 


Sere ante a pa 


Rar ance faaan wafa wa, erarafrate: 
Ama agian: | Jimutavahana. 
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Jaimini continuing—“ If you say even asa gloss 
it would be useless.”* 

He himself answers—“ It will be useful as inducing 
men to a Vidhi in a popular way.”® 

The illustrative text is the following :— 

“He sacrifices by a winnowing basket, because 
food is prepared by it.’” 

If the duty of sacrificing by a winnowing basket 
were subject tothe reason that the preparation of 
food is assisted by it, then it might be said that the 
Vidhi is for sacrificing with anything which assists at 
the preparation of food, as for instance, fuel. &c. But 
the Vidhi is absolute that the sacrifice is to be made 
with the winnowing basket, no matter what service 
one expects from such basket. The statement of the 
service is merely a compliment, a mere popular praise 
to interest people in such a sacrifice. But it, in no 
way, affects the obligation itself and the consequence 
of its non-performance. It is merely an Arthavâda, 
not being included in the operative or the com- 
manding clause, which is restricted to the use of the 
winnowing basket.* 

You will see the force of this Adhikarana by 
looking to the instance of one of our Regulations. 
Lord Cornwallis’s government in enacting the rules of 
Permanent Settlement states, among others, the reason 
for that settlement, that it would induce the zemindars 
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to treat their tenants well. Now, if this reason were 
a part of the law, then the Permanent Settlement 
would be void in the case of a zemindar maltreating 
his tenants. There is no question, however, that the 
statement of the reason is no part of the law contained 
in the Regulation. Itis merely what the Mimånsakas 
would call an Arthavåda, just as in the case of the 
Adhikarana mentioned above, the reason for using the 
winnowing basket at the sacrifice is an Arthavada. 

The sub-division of Arthavåda texts into Gunavâåda, 
Anuvåda, and Bhuthârthavåâåda will be considered later 
on. It may be sufficient here to tell you that of these 
sub-divisions of Arthavidas, Anuvâda has the greatest 
importance in matters of law. Jimutavahana, for 
instance, refers to this‘class of Arthavadas in his discuss- 
ions on the text of Manu—“ the father being dead &c.”? 

AS regards the class of texts called NAamadheyas, 
the question of their character is a vexed one. Take 
for an instance the text : 

Shyenenn abhicharan yajeta? 

[t would appear that this is one of such texts that 
place an interpreter in an exceedingly perplexing 
dilemma. An interpreter is bound not to do violence 
to language, and at the same time, he is bound to be 
faithful to, and adhere to, the purpose and object of the 
law. Where there is a text which, on the one hand, is 
pretty clear in language, and of which on the other, to 
construe the language literally would be something 
against the declared object and purpose of the law, the 
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interpreter is ina fix. In such a case, if there be any 


possible construction by which the evil may be 
minimised, he would naturally resort to such a construc- 
tion. Maxwell says :— 

“ A sense of the possible injustice of an interpreta- 
tion ought not to induce judges to do violence to well- 
settled rules of construction, but it may properly lead 
to the selection of one rather than the other of two 
possible interpretations.” 

With regard tothe text in question, the Hindu 
interpreter would not only feel a‘sense of possible 
injustice, but a sense of sin in taking the words liter- 
ally. The text means, let those who are so minded 
perform the ceremony of hurting or destroying his 
enemy by the shyena (hawk). 

Kumarila Bhatta and others following him saw 
that the language of the above text was a language of 
a Vidhi, but the thing enjoined was furthest from the 
main object of the Vedas wz, the attainment of 
spiritual or heavenly life. Thus situated, they interpret 
the text in the following way :— 


They construe the word shyena as not having any 
real meaning at all, but being a figurative expression 
which ts nothing but the name of a Y4ga. They do 
not deny that the text is a Vidhi text, but practicaliy 
they make it a mere nominal Vidhi, something like 
a parody of a Vidhi. But it would seem that this 
construction did not commend itself to the venerable 
commentator Sivaraswimi. According to him, 
this text was nota Vidhi text at all. He says that the 
sanction of every Vedic Vidhi must be the Apurva 


sanction of realising heavenly bliss (Swargakama 
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Bhabana), and this sanction being absent as regards 
this text, it cannot be a Vidhrat all.? So the venerable 
Swami would boldly read the imperative mood as an 
indicative mood, and take the text as merely a descrip- 
tion to the effect that Shyena Yaga is a ceremony to do 
hurt toan enemy. Notonly this text,the venerable Swami 
would read the text Pashukamo udbhida yajeta and the 
like texts as similar definitions. In the case of the 
text ‘ Pashukamo udbhida yajyeta,;—(those who want 
to have animals are to perform sacrifice by udvid) 
Swami would take the text to nean that the ceremcny 
called vegetable Yaga is nothing brt means sacrificing 
for animals. He would not take the imperative mood 
as Chodana (command) with a sanction. He says there 
is no sanction in the above case. For,says he, after per- 
forming a ceremony for animals, no animal is found 
to be forthcoming. Therefore the object is not 
attained.’ 

This construction of the above texts by Savara 
Swami seems to be suggested by Sutra 2, Chap. IV, 
Bk. I. Jt is there laid down that “ that text is 
Namadheya, of which in origination there is no 
Apurva sanction.” This principle of construction is 
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indeed an exceptional one, and such exceptional! cons- 
truction is not opposed to even modern ideas. See the 
fullowing observation by Maxwell: 

“ Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads to a mani- 
fest contradiction of the apparent purpose of the 
enactment. Or to some inconvenience or absurdity, 
hardship or injustice, presumably not intended, 
construction may be put upon it which modifies the 
meaning of the words, and even the structure of the 
sentence. This may be done by departing from the 
rules of grammar ; by giving an unusual meaning to 
particular words; by altcring their collocation ; by 
rejecting them altogether ; or by interpolating other 
words ; under the influence, no doubt, of an irresistible 
convictier, that the legislature could not possibly have 
intended what its words signify, and that the modifica- 
tions thus made ar2 mere corrections of careless 
language, and really give the true intention.”' 
You see from the above how modern ideas agree 
with the ancient, even in such an exceptional matter. 
I hope I have sufficiently explained to you the 
manner in which the Mimansakas distinguish between 
obligatory texts and non-obligatory texts. I now 
proceed to explain the manner in which the 
MimAnsa writers distinguish between obligatory texts 
and quasi-obligatory texts. 

The distinction between a Vidhi and Niyama has 
been explained in the Introductory Lecture to a certain 
extent. It has also been explained that the Vedas 
deal with both the supernatural and transcendental 
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as well as the natural and ordinary matters. The 
terms Vidhi and Niyama as applied to the transcendent- 
al have a sense which is not quite the same sense which 
they have when they are applied to ordinary matters. 
A Vidhi when applied to the transcendental object of 
heavenly bliss, is defined as being a law by observing 
which one secures what is otherwise absolutely not 
securable by ordinary means. Niyama when applied 
,to the transcendental object is a rule, by observing 
which one secures, though not what is absolutely 
otherwise not securable, yet what is partially not secur- 
able otherwise. For instance, it is a Niyama when the 
Sruti declares that the paddy isto be nnhusked by a 
particular process. In this case there is nothing transcen- 
dental in the process. B-sides, the unhusking might 
be effected by other means as well. Then what is 
there in it which is not otherwise securable ? The act 
of unhusking associated with a certain mantra forms 
the Niyama and not the act alone. The Apurva result, 
which is secured by the recitation of the mantra is 
the transcendental part of the sanction. This 
transcende:. tal sense, in which the two terms Vidhi 
and Niyama are used, is shortly expressed by the Karika 
explained before, vis., 

Vidhiratyantamapraptau Niyamah pakshike sati, 
fatra chanyatra cha praptau Parisankheti giyate. 

But the Sutras of Ja mini clearly show that these Niyama is 
terms, Vidhi and Niyama, when applied to ordinary oe ari 
matters in the shape of applicatory Vidhis, have the 
ordinary sense of being respectively imperative rules and 
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directory rules. So the term Niyama is generally used 
by the Mimansakas as only a directory rule. No doubt, 
sometimes it has the force of an imperative rule, as ina 
case where a Niyama is expressly made inflexible by 
shutting out provisions for substitution. But then a 
Vidhi also is sometimes lowered to the position of a 
Niyama according to circumstances. Niyamartha 
kwachit Vidhi.» A Niyama may be said to be Guna- 
Sruti (subsidiary or incidental statements”. 
In short, in the cas: of a Niyama enjoining the use of 
a thig for a certain purpose, if the thing enjoined 
be not available, any other thing which would serve the 
same purpose more or less may be used. This being 
so, a Niyama is not very far from being a quasi- 
obligatory text. Yet one may not be fully justified in 
calling a Niyama a quasi-obligatory text in all cases. But 
if one h sitates to call a Nivama text a quasi- 
obligatory text, there can be no such hesitation as 
regards texts which are called VParisankhya, which 
simply declares that certain things are fit to be done. 
That a Parisankhya by implication forbids the doing of 
what is not included in the declaration by the principle 
of Expressio universe cst exclesio alterius is not 
admitted to be correct by the best Mimarsa authorities 
ee Again tbe distinction that the Mimansakas make 
teas between what they call Kratu Dharma and Purusha 
Kratuohar- Dharma is clearly the distinction between a positive 
ma and : ; ; 
Puru- law and a quasi law. [n the Adhikarana regarding 


shadharma. the subject of w aring gold ornaments, there is the 


following text: 


m 
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! Bright gold (ornaments) are to be worn: his 
enemy becomes pale: he obtains beauty who wears 
beautiful clothes.” 

It is laid down by the Adhikarana that this text 
gives only a direction that men should wear ornament 
and good dress when engaged in a solemn ceremony. 
It isnot a duty incumbent on a man ia connection 
with the ceremony. It isa thing good for a man to do, 
and that is all. In short, itis a rule about the social 
conduct of a man. The Sutra on the subject runs thus: 

“ Not being connected as Prakarana (subordinate 
act to a thing positively enjoined), and being separable 
from it, texts like the above Vedic texts constitute 
only Manushyadharma(a duty of individual conscience),”® 

With regard to the above Sutra Savaraswami 
says as follows : 

“ Is this a subsidiary enjoined duty, or is it merely 
a duty of the man ? The answer is, not being connected 
as Prakarana (subordinate act to a thing positively 
enjo ned), and being separable from it, texts like the 
above Vedic texts constitute only Manushyadharma 
(a duty of individual conscience). Why so? because it 
is not within the scope of the particular subject 
enjoined. Nevertheless it isa general direction, so it 
should be generally attended to.’"” 

1 aam aad fecal we | 
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Taittiriya Brahman II. ii. 4. 6. 
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Similarly inthe Adhikarana about the impropriety 
of conversing with a woman in dirty clothes,' it is laid 
down that the rule bears on the general moral conduct of 
man*. Again in the Adhikarana corresponding to Sutra 
17, Chap. IV, Book IlI., called Adagoranadinam pumar- 
thatadhikarana' (the topic of the sinfulness of assaulting 
&c.,a Brahman, being a direction regarding common 
life), the same principle is laid down.* With regard to 
the text providing for penance to those who assaulted 
a Brahman or otherwise maltreated him, the Adhikarana 
lays down that this is a provision regarding the general 
duty of a man, and has nothing to do with any particuar 
ceremony enjoined, There are many other Adhikaranas 
(topics) of this character. I should refer one other of 
them as being of a very important nature. This is the 
Adhikarana regarding the duty of performing the Agni- 
hotra ceremony.’ There is a text, /adsyibamagnihotram 
yuhoti (‘ Agnihotra should be performed throughout 
life”). With regard’ to this text the objector says that the 
expression ‘ for life’ is connected essentially with the 
Agnihotra_ sacrifice itself. He means to say that if 
Agnihotra is not performed throughout the life-time of 
a man, it ceeses to be Agnihotra. Jaimini’s conclusion 
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is that the instruction for performing “for life” is an 
instruction for the man in connection with the Sruti.! 
The Sruti by virtue of which the direction is made 
relates to the moral duty of a man. It says that ifa 
man does not perform Agnihotra in the last stage of his 
life or before death, then he would suffer such and such 
consequences. Accordingly the conclusion is that the 
rule, so far as it speaks of whole life, is directory. It 
would be enough if a man perform the sacrifice before 
his death. You will thus see that this distinction between . 
Kratudharma and Purushadharma is really one between a 
rule of positive law and a rule of conscience. The 
Shastra writers would not derogate from the importance 
of the latter class of rules (rales of conscience) by 
calling them quasi-law. But all the same according to 
our modern terminology the term “ quasi-law ” would 
be quite applicable to this class of law. 

The injunctions regarding the carrying out of 
sacrifices relate to specific and definite matters. More- — 
over the rules regarding these, have to be administered 
by certain constituted authorities, vz, the priests 
assembled for the occasion of each Yajna. They con- 
stitute a sort of ecclesiastical tribunal, So these rules 
relating to Kratudharma fulfil the conditions of positive 
law. On the other hand what is called Purushadharma 
(duty of conscience) is something of a general character. 
So even from the Vedic point of view they could not 
be included within the definite and strict rules of 
sacrificial duty. No doubt they are of higher im- 
portance than sacrificial daties. This is admitted by 
the Mimanasakas. With reference to the rst. sutra of 
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chapter J, Book IV. Savara Swami says that the 
purpose of the Kratu ceremony is subordinate, the 
purpose of Purusha is principal. This is un- 
objectionable. Who can deny that moral law and 
spiritual Jaw are higher than the municipal law? Still 
from a juridical point of view the latter are called the 
positive law or law proper, and the former is called 
‘only imperfect law or quasi-law. 

Our digest writers both Jimutavahana and Vijna- 
neshvara make the distinction between what is positive 
law and what is merely a moral precept. Many regard 
this to be a new idea introduced by these writers to 
suit their views. But you see fromthe above that the 
distinction is an old one and it is to show you this that 
I have taken you through the discussion of the 
Mimansakas’~ regarding the Purushadharma and 
Kratudharma. 

There is another form in which the MimA4nsakss 
practically distinguish between a Vidhi and a quasi- 
vidhi. They make a distinction between what is called 
Arthakarma (work for the main purpose) and Pratipatti- 
karma (works merely incidental thereto). In fact, the 
distinction between the Arthakarma and Pratipattikarma, 
correspordsto what English writers on interpretation 
make between conditions which are essential to the inten- 
tion of the Legislature and incidental conditions which 
are merely directory. Maxwell observes as follows:— 

“The reports are full of cases without any such 
indications of intention ; in some of which the conditions, 

‘forms, or other attendant circumstances prescribed by 
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the statute have been regarded as essential to the act 
or thing regulated by it, and their omission has been 
held fatal to its validity ; while in others, such prescrip- 
tions have been considered as merely directory, the 


neglect of which did not affect its validity or involve 


any other consequence than a liability toa penalty if 
any were imposed, for breach of the enactment. The 
propriety, indeed, of ever treating the provisions of any 
statute in the latter manner has been sometimes 
questioned ; but it is justifiable in principle as well as 
abundantly established by numerous authorities,”* 


The distinction between Arthakarma and Pratipatti- 


karma (essential act and non-essential act) is fully 
explained by Jaimini in chapter II, Book IV, from sutras 
10 to 22. The texts regarding: the essential acts must 
be taken as obligatory texts but those regarding the 
non-essential acts are, of course, of a quasi-obligatory 


character. I think that you will be now able to see that all > 


our Shastra texts are not obligatory, some of them are 


non-obligatory ; while of the others, thera is a large ` 


number which are of a quasi-obligatory character. You 


have also seen how the Mimansa writers distinguish 


the texts in this respect between each other. 

Texts regarding Manushyadharma (general morals) 
are certainly obligatory as laws of conscience'compared 
with Arthavada texts which are not obligatory at all. Con- 


Manushya- 
dharma and 


Arthavada, 


sequently, the Mimansa writers take great pains to dis- ` 


tinguish cases of Manushyadharma and those of Artha- 
vada. For instance, in the very first Adhikarana of 
chapter IV, Book III, there is the discussion regarding the 
following text. “ The Nivita (particular kind of sacred. 
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Manushya- 
dharma and 
Kratu- 
dharma. 


thread) is of the men; the Prachinavita (particular 
kind of sacred thread) is of the manes ; the Upavita 
(particular kind of sacred thread) is of gods. 
He, indeed, makes a sign of god when he wears 
Upavita (the last mentioned kind of sacred thread). 
With regard to this text the question raised is 
whether the clauses describing that the Nivita is of 
men, and that the Prachinavita is of departed 
spirits, should be read severally with the operative 
clause which indicates the duty of wearing, although 
this expressly relates to Upavita; or that these clauses 
are mere Arthavadas to show the importance of the 
Upavita which is the sign of the gods. The conclusion 
is that the above-mentioned two clauses are merely 
Arthavadas. This Adhikarana, though apparently 
foreign to the subject of law, is not really so, for it may 
well bear upon the construction of the textsof Manu 
describing several kinds of marriage ; one of which, vis., 
the Brahma form being said to be preferable to the rest 
may be taken as the Vidhi proper. 

There is one more Adhikarana which I may well 
mention here, in connection with the distinction bet- 
ween Manushyadharma and Kratudharma, This 
Adhikarana is the Anritavada Nishedhadhikarana?® 
which is covered by sutras 12 and 13 chapter IV, 
Book III. In this Adhikarana the text under con- 
sideration is Na anritam vadet’? The question raised 
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is whether this precept to avoid speaking falsehood is 
merely a moral precept (Purushadharma) ;or it is a 
positive law regarding the Darsapaurnamasi Yaga. 
The opponent wants to make it to be merely an 
Arthavada though of a general and permanent character 
(Nityanuvada). The decision is that it is neither an 
Arthavada nor a Purushadharma but it is a part and 
parcel of the injunction of Darsapaurnamasi Yaga, 
and as such it isa positive Vidhi. The effect of this 
conclusion is as follows :— 

As under our present criminal law if a man speaks 
a falsehood under an oath he is to be punished, but not 
so when he speaks a falsehood simply; so by making the 
text Kratudharma, the man who speaks a falsehood when 
engaged ina Yaga ceremony, is not simply liable to 
be condemned as a liar, but is liable to be punished 
hy penance. This explains clearly the distinction 
between the Manushyadharma and the Kratudharma. 


Section 2. The Remaining Principles of Application. 


Now I proceed to the remaining top’cs connected 
with the application of texts, such as those of Adhikara, 
Krama, Aticeshs, Uha and Badha, &c. Accor. 
ding to the Mim4nsa writers, Jaimini’s work is 
divided into two halves ; the first half containing the 
first six books, and the second half the remaining six 
books. The first half is called the first shataka and 
the second half, the second shataka. The general 
principles of interpretation, discus-ed in the preceding 
lectures are contained in the first shataka. The first 
shataka also contains certain topics of application, viz., 
that important class of rules, called the Adhikara Vidhis 
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(the rules, indicating rights, as opposed to rules 
imposing duties) ; and also the class of rules called 
Krama Vidhis which regulate the order in which things 
are done. The second half generally relates to the mode 
in which the rules of conduct prescribed in connection 
with one topic are to be applied to other topics. This 
half treats of what are called Atidesha (rules of 
reference, general and special), the rules regarding 
Uha (principles of adaptation), those regarding Badha 
(bar), and those principles or axioms called Tantrata and 
Prasanga (already explained), which have convenience 
for their object. Adhikara Vidhis (rules regarding the 
right to perform prescribed acts’, and Krama Vidhis 
(rules as to the order in which prescribed acts are to be 
done), are respectively treated in the sixth and fifth 
chapters of the first shataka. 

Jaimini’s sutras generally deal with law as imposing 
a duty (Dharma). But in the class of Vidhis, called 
Adhikara Vidhis (Vidhis relating to title and capacity), 
the principle of creating right is introduced. The 
Utpatti Vidhis impose on men duties to he performed 
in the shape of sacrificial acts. The Adhikara Vidhis, 
on the other hand, lay down conditions as to howa 
man is entitled or has the right to perform sacrifices. 
Jaimini’s chapter on the Adhikara Vidhis does not stop 
with discussing the question as to who are entitled to 
perform sacrifices ; but also incidentally discusses the 
question as to rights of property. For a sacrifice 
requires the use of things including moveable and 
imimoveable property. So, he has to discuss the 
question of a man’s right to dispose of ore thing or 
other by way of gifts. In fact, Jaimini discusses 
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the principle of proprietory right. This he does: 


in connection with the Viswajit Yaga in chapter VIII, 
Book VI. These discussions will be dealt with 
later on. 

The general idea of the Hindu Shastras is that a 
right implies a duty. Wherea man cannot perform 
the duty, he cannot acquire the right. The right of 
inheritance and succession, according to the Hindu 
idea, depends upon the man’s capacity and ability to 
discharve certain duties belonging to the family, which 
he is to represent by succession. Therefore, if he is 
physically unfit to discharge such duties, he is debarred 
from the right of inheritance, just as a person who 
would not or could not read the Vedas is disentitled 
from performing the Vedic sacrifices. Thus Jaimini’s 
Adhikaranas regarding the qualifications of the 
sacrificer and the conditions to which he is subject, 
are exceedingly useful in understanding the principles 
of the Smriti law of exclusion from inheritance’ 
and also the principles therein contained creating 
disabilities. Shortly, it may be said, that the principle 
laid down by Jaimini in this connection is, that 
no man should be required to do what is beyond 
his power or what is impossible for him to do. 
So the blind, the lame, and the dumb are not 
qualified because they are incapable of doing the 
main ceremony and all its Angas, and because the 
omission even of one Anga will render the ceremony 
infructuous. It may be noted that one, whose 
organs of sense are impaired, may perform YaAgas after 
the organs of sense are restored to their normal 
condition. 
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The third Adhikarana of tke first chapter of the 
sixth book is very interesting, as it throws consideral.le 
light upon the position of women in ancient India. 
This Adhikarana’ decides that women are competent 
to perform ceremonies. The Purvapaksha (opposite 
view) showing reasons to the contrary, is stated 
as follows: “Women have no money. What 
money they get becomes the property of the 
husband, the moment they acquire it. Women are 
bought and sold, and are on a level with chattels.” 
The -Siddhantin answers, “ women possess the desire 
and the capacity to perform Y4gas equally with men. 
Women have control over money, and men require 
their sanction to make gifts. The custom of making 
a gift to the bride’s father at the time of the marriage 
cannot make the transaction a sale and purchase. The 
same number of kne are presented to the fathers of 
brides pretty and not pretty. If it were a transaction 
of sale, the price would vary with the merit of the girl. 
The gift is made because it is prescribed by the Smriti 
that it is a Dharma.”* It may be also noted that the 
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husband and the wife should jointly perform the 
Yagas, 
Adhikara Vidhis embrace questions regarding the 
obligation of performing Kamya Y4ga ; for instance, the 
text “If in the middle of the performance of a KAmya 
Yaga, the desired fruit is obtained, this is no reason that the 
sacrifice is to be discontinued”. The question of a proper 
substitute for a prescribed material is also discussed in 
the course of Book VI. The nature of a ceremony is not 
altered, because, in the absence of a prescribed material, 
a substitute is used. A ceremony cannot be omitted for 
the simple reason that the prescribed material is un- 
available ; for a proper substitute may be used in 
the place of the prescribed material. There cannot 
be, however, any substitute for the essential things 
in a sacrifice. There can be no substitute for the 
Devata, the fire, or the mantra; nor can one 
sacrificer be substituted in the place of another, 
except in the case of the Satra Yâga, in which a 
substitute may be appointed for a sacrificer, if one of 
the 17 Yajamanas (sacrificers) die in the middle of 
the ceremony. In this case, however, the YajamAna 
who is substituted will not derive the fruit of the Yaga; 
for one must work from the commenccinent to get it, 
the deceased Yajamana_ will enjoy the fruit. <A 
substitute must be as like the original as is possible, 
This is the basis of the principle of Hindu Law 
that the adopted son must be the reflection of a son. 
Again, in performing prescribed transactions one 
should not mind trifling defects, such as cannot generally 
be avoided, though radical defects are not to be con- 
doned. As, for instance, where the Purodåsha is wholly 
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burnt, the, Yaga is to be performed anew; if itis only 
slightly burnt, you may continue the Yaga, because 


-guch an accident is common. These are indications 


of conditions subject to which a man’s right to perform 
a sacrifice is to be exercised. In many instances, they 
suggest the character of the conditions, which may 
attach to the exercise of .a person’s civil rights. 

Having given you a running view of what con- 
stitutes the subject of Adhikara Vidhis according to the 
Mimansakas I shall now single out some important 
topics on this question for discussion. 

The two most important questions in Hindu 
Law in the subject of Adhikara (status) are the 
questions of the status of women and sudra. On both 
these questions the aphorisms of Jaimini are more 
liberal, as already observed, than later Brahminical 
writings. In connection with the status of women Jaimini 
broadly lays down.:—“ In the opinion of Badarayana, 
all without any distinction of class who desire heaven 
can perform sacrifices. A woman, therefore, is in- 
cluded because there is no class distinction.’”? 
In fact, in the case of married people, it is laid 
down that a married couple with means must join in 
the same act of sacrifice by virtue of an expressed text.? 

But even as regards the status of sudra the 
aphorisms are very liberal in spirit. This subject is 
the topic of 7th Adhikarana which begins with Sutra 
25 Book I, chapter VI. No doubt by this Adhikarana 
it is settled that by virtue of a Brahmana text of Rishi 
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Atreya, a sudra is excluded from the Agneya Yagas; 
but the reasons, given do neither involve any contempt 
for the class nor attribute any inferiority to them. The 
reasons are that a sudra is not connected with any 
Agneya ceremony, and that there is an express text 
declaring the competency of three classes only in 
matters of Yajna. In fact, the general tenor of all the 
aphorisms from the beginning of the chapter is to the 
effect, that prima facie all rational beings are entitled 
to the benefit of sacrificing if they appreciate the object 
of it. The first Adhikarana lays down that there must 


be thinking men to perform a sacrifice and that the 


acts of sacrifice mechanically performed secure no 
object. This Adhikarana shows that the qualification 
for sacrifice is ability to perform it rationally anda 
consciousness of its object. This general enunciation 
prima facie entitles men of any class to perform a 
sacrifice provided he is not positively -disqualified. 
The author declares a sudra disqualified by virtue 
of some expressed texts. You will thus see that 
according to Jaimini the presumption is in favour 
of qualification until the contrary is shown. So in all 
cases of mixed castes it is not proper to hold that the 
men beloi ging to such castes are disqualified. And 
you will see further that the disqualification of a 
sudra seems to be limited only to the Agneya ceremony. 


Krama Vidhis. | 
Adhikara Vidhis are intended to show to what 
persons particular Vidhis are applicable. The 


class of Vidhis called Krama Vidhis (rules as to thesucces- 
sion of things) indicates in what order rules and injunc- 
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tions are to be carried out. The order in which things 
are mentioned one after another shows their relative im- 
portance. As such, it constitutes itself a principle of 
construction called Krama. But that is a different thing 
from the Krama Vidhis or rules to determine what act 
should precede and what follow, in other words, in what 
order texts are to be applied. 

(1) The order of succession is sometimes declared 
by express Srutis. This is called Sruti-Krama. 

(2) In the absence of express Sruti it has in 
some cases to be determined by the sense of the passage. 
This is called Artha-Krama (determination of order by 
sense), 

(3) It is sometimes indicated by the order in which 
the texts appear. This is called Patha-Krama (succes- 
sion by reading). 

Besides these methods, there are three others, two 
of which I need not mention, being of an unimportant 
character ; the remaining one called Prabritti-Krama 
(order by discretion) relates to the case in which the 
things are strictly speaking to be performed simultane- 
ously, but convenience requires to perform them 
successively. Jaimini enunciates the Sruti-Krama 
in the 1st sutra of chapter I, Book V, which runs as 
follows :— 

“ What is to be done befure and what after is best 
determined by the indications in Sruti, Sruti being the 
authority.” ? 

Artha-Kramı is indicated by the next Sutra which 


says :—“ It is also fixed by the sense.” 
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The third method víz., that of fixing the order by 
the relative position of the texts is the subject of the 
third Adhikarana (sutras 4 to 7) of the same chapter 
and the same book. The last of the methods mentioned 
above viz., Prabritti is the subject of the 5th Adhi- 
karana, The Siddhanta sutra of this Adhikarana runs 
as follows :— 

“Of those which are to be done simultaneously, 
the order is determined by discretion with reference to 
minor considerations, as these form an index.’”? This 
Adhikarana_ contemplates cases, in which, though 
strictly the things are to be done simultaneously, yet 
there is no harm in doing them successively. But 
where certain things must occur simultaneously, 
simultaneous performance must be observed. In the 
Vyavahara law the rules regarding order come into 
play with reference to the question of succession of heirs. 
One instance from Jimutavahana will explain the 
importance of the Kramarules. With regard to the 
succession of a woman’s children to her separate property, 
Jimutavahana cites the following text of Manu. 
“ When the mother is dead, let all the uterine brothers 
and the uterine sisters equally divide the maternal 
estate.’” This text does not clearly indicate as to whether 
uterine unmarried sisters and uterine brothers are to 
take the property simultaneously or one class after the 
other ; for the word “equally ” has no indication in this 
respect: it may simply mean that there should be equality 


among brothers when they take and similarly equality 
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among the sisters when they take. Thus this is not 
acase of the Sruti-Krama. Failing Sruti, one must 
try Artha-krama (the method of determining the order 
by sense). 

It appears from Jimutavahana’s discussions that, 
some argue, that as there is another text which declares 
the right of the daughter in preference to the son, the 
text in question must be construed as giving preference 
to unmarried sisters to the brothers. Jimutavahana 
refutes this contertion by showing that the text declar- 
ing the preference of the unmarried daughter to the 
son relates to Yautuka (property acquired at the nuptial 
fire) only. Thus he shows that the method of Artha- 
Krama as relied on is not applicable. The Påtha- 
Krama is also not applicable, because the words 
“brothers” and “sisters” occur in the same sentence. 
So the text is to be interpreted as laying down the 
simultaneous succession of brothers and unmarried 
sisters, And this is what Jimutavahana holds to be 
the case. He points out that although the words 
“brothers ” and “sisters” are vot in the dwanda samasa 
(conjunctive compound) which would have made the ~ 
case absolutely clear, still the use of the conjunctive 
particle cha (and) shows that brothers and sisters are 
placed on the same footing by this text. From this 
discussion you will see how the rules ` regarding the 
order of sequence are of practical importance even in 
the Vyavahara law. 

Now I proceed to the last three general principles 
Atidesha enunciated under the head of application of texts viz., 
Uha and Atidesha (principle of reference), Badha (the principle of 
Badha. incongruity), and Uha (the principle of adaptation). 
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These three principles have their origin in the fact 
that in ancient asin midaeval times, great importance 
was attached to the classification of cases. All the juris- 
prudence of the old English law consisted in the sharp 
lines of distinction which were observed between the diffe- 
rent classes of recognized litigation; such as Real Action, 
Action in Ejectment, Debt, Assumpsit, Covenant, 
Detinue and Trespass on the case, Trover and Replevin. 
Similarly in the Smriti Vyavahara law, the only thing in 
way of methodical treatment, is the division of the 
subjects of litigation under eighteen heads, each head 
well-demarcated from the other ; such as Debt, Deposit 
and Pledge, Sale without ownership, Partnership, Gifts, 
Wages, Agreements, Recision of sale or purchase, Master 
and his herdsman &c.In each of these heads of litigation 
when a case arises in which a rule of substantive law 
creating a right or imposing an obligation, has to be 
enforced, a variety of minor rules (applicatory Vidhis) 
becomes necessary for such enforcement. Such minor 
rules are to a great extent common to all the heads of 
litigation. They are however generally mentioned 
under one head only—the head that is considered the 
principal. For instance, in the case of the eighteen 
heads oflitigation given by Manu, the rules of evidence 
are only mentioned in detail under the head of “ Debt ” 
only. But these are equally necessary for the other 
heads. How can a litigation, say for instance, under the 
head of “Master and his herdsman,” be carried on without 
the rules of evidence. So when a case would arise 
under the latter head requiring evidence, the court 
would use the rules of evidence given under the head of 
« Debt,” as if there were a reference to those rules by a 
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provision under the head of the litigation called that 
between “Master and his herdsman.” Similarly, in the 
Vedic law in which the objects of law are Yajnas 
(sacrificial acts) and not actions of litigation, we have 
an enumeration of the Yajnas and the principal 
among these classes is the Darshapaurnamasi. This is 
the model Yajna. The full complement of applicatory 
rules and rules of procedure is given under the head of 
this Yajna. This being the case, as regards other 
similar Yajnas or those forming its varieties, for which 
there are no applicatory or procedure rules mentioned, 
the want must be supplied from the rules of Darsha- 
paurnamasi which is the Prakriti (the model). Roughly 
speaking an Atidesha is a reference of this nature and 
Uha and Badha are incidental to such a reference. It 
should be mentioned that the word Prakriti is a relative 
term and MDarshapaurnamasi is not the only 
Prakriti. 

The principle of Atidesha has been treated by 
Jaimini in chapters VII and VIII. The meaning of the 
word Atidesha is defined in the following verse. 

“Tf, what is prescribed as a duty with regard to 
one object, applies to another object, this is called 
Atidesha.”? 

As already indicated, Jaimini applies this principle 
to the performance of sacrifices. The Prakriti is that 
sacrifice, every Anga of which is fully described 
by Sruti itself. The Vikriti is a sacrifice, the Angas 
(details) of which are not described by the Sruti. By 
the principle of Atidesha we must infer that all the 
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Angas, prescribed for the Prakriti are impliedly intended 
for the Vikriti also. .As for example, all the Angasof 
the daily Agnihotra are expressly dictated by the Sruti. 
The monthly Agnibotra is prescribed by the Sruti 
“ Monthly Agnihotra should be performed.”' But 
the Angas (details) of it have not been men- 
tiored anywhere. Apurva can be produced only by 
the performance of a ceremony with all its Angas. It is, 
therefore, necessary to find the Angas of the monthly 
Agnihorta ceremony. By the commonness of the name, 
a reference is implied as regards the details of the 
monthly Agnihorta to the daily Agnihotra. In some 
cases the Atidesha is made by the Sruti itself, as in the 
case of Ishu Yaga. 

Savara Swami explains Atidesha as follows : 

“ Atidesha takes place when a duty prescribed in 
one place is taken out of that place and is applied 
elsewhere ; as for ins‘ance, when having laid down that 
Devadatta is to be entertained with rice, meat, soup and 
pudding, one says that Yajnadatta is to be similarly en- 
tertained. The following sloka embodies the principle. 

“When duties are transferred from a standard 
(Yajna) to another of the same character, to serve 
as duties therein, this isacase of Atidesha. That 
Atidesha is of a two fold kind, either by name or by 
statements. The former is of three species, by name of 
action, that of the ceremony accompanying it, and that 
consisting of a derivative term. The latter is of two kinds, 


by an express direction, and by an inferential process.”? 
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Jaimini treats of Atidesha in general in Book VII. 
In Book VIII, he explains what is called special 
Atidesha. It isan Atidesha which cannot and should not 
be vaguely presumed. It must be specifically indicated 
by a definite relation (vishesha), and that relation is 
defined as follows :— 

“Tt is a relation in which one thing contains the 
indication of another thing and deriving its force from 
that other would become an incident of it.”* 

The second Adhikarana in Book VII lays down 
the important principle that Atidesha takes place 
between two Vidhis or two ceremonial duties belonging 
to the same class.* 

Numerous illustrations of the principle of Atidesha 
can be gathered from the Achara-kanda of the Smritis. 
As, for instance, the text directs that the offering of 
water with sesamum, ghrita and honey, which is to be 
made after the Pinda in Parvana Sradh, is to be per- 
formed like the Argha ceremony of the same Sradh; 
thet is, as in the latter case the offering is to be 
made to six ancestors separately, so in the former.’ 
The direction in the Srutis thatthe Sradh ceremony 
of maternal grand fathers should be done in a manner 
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similar to what is done in the case of father, grand- 
father etc., is also an illustration of Atidesba.2 The 
Parvana Sradh in honour of the paternal ancestors 
is in the nature of Prakriti to the Parvana Sradh in 
favour of maternal ancestors which is the Vikriti of 
the former. This fact is of great importance in the 
Dayabhaga school in which the number of Pindas given 
enters into reckoning in settling the order of suc- 
cession, but is not necessarily decisive in all cases. As 
already pointed out a Prakriti is not in all respects 
equal to its Vikriti, it being after all but a copy. 

Other illustrations similar to those mentioned 
above may be given from the texts of the Smritis. 

According to the author of Tantraratnakara not 
only the manner of doing duties, but also the duties 
themselves can be implied by Atidesha.?  Jaimini 
confines the principle of Atidesha chiefly to tbe 
pratice that the Vikriti Yaga is done in a manner 
similar to that of the Prakriti Yaga, to which the 
Vikriti Yaiga relates. This principle the Smriti writers 
have extended to matters of Sradh and the like.’ 
As, for example, the Srddh ceremony done during the 
new moon is regarded as the Prakriti, while the other 
Sradh ceremonies are regarded as Vikriti of the Prakriti. 
But later writers have extended the application 
of the principle yet further. They have classified the 
principle of Atidesha thus: 
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(1) Shastratidesha,'—reference as regards the 
principle. 

(2)  Karyyatidesha,*—reference as regards the 
actions. 

(3) Nimittatidesh,’—reference as regards the 
cause, 

(4) Sangâtidesha,*-—refcrence as regards the 
denomiation. 

(5) Rupåtidesha,"—reference as regards the form. 

Our present law of Civil procedure provides 
general rules of procedure which are also adopted in 
miscellaneous cases by express reference or otherwise. 
The Atidesha, of old, is of a similar character. In 
some modern writings, the word Atidesha is some- 
times used in a different sense. The word is used in 
Raghunaodana’s Malamastattva to indicate a case 
where, by remote analogy, a rule of law laid down 
in one caseis by straining applied to another case. 
To attach such a sense to the word, I must say, is not 
in accordance with sense in which Jaimini and the 
generality of writers use the word, but rather indicates 
an abuse of the principle of Atidesha. 

The principle laid down by modern Hindu lawyers 
such as Maheswara aud Chudâmoni, thata rule found 
to be good with regard to one case is applicable to 
other analogous cases, is really derivable from the 


principle of Atidesha. This principle of analogy 
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should not be strained and forced. To do so would be 
an abuse of Atidesha. Chudamoni says in his note 
to sections 31-2-4 Diayabhaga: “ Although this 
property relates to the case of a superceded wife, 
yet it may beso assumed in the present case. also, 
conformably with the maxim, that the sense: of the 
law, as ascertained in one instance is applicable in 
others also, provided there be no impediment.” This 
is an illustration of a practical application of the 
principle of Atidesha to the general requirements of 
the positive civil law. Another such illustration is 
found in para 36, section 2 of the Dattakachandrika, 
where the author applies to Dattaka sons, what 
apparently only apply tothe Kshetraja. Bnt where a 
brother’s son is said to be equal to a son, and a 
co-wife’s son is said to be equal to a son, all that is 
meant is that for certain purposes, they are as beneficial 
as a son of the body. 

The Prakriti (pattern) Yaga and the Vikriti (the 
derived) Yaga must be of the same genus (samana). 
Turning to the law of adoption, you will see that the 
begotten son is to the adopted son as a Prakriti Yaga 
is toits Vikritii As regards the son there isa full 
complement of rules as to his rights and status. There 
are no such exhaustive rules regarding the adopted 
son. But he is to be regarded asthe reflection of a 
son. The rules regarding the rights and status ofa 
son must apply to him by Atidesha, just as the rules 
of the Prakriti Yaga apply to its Vikriti. But there 
are limits to such application provided by express texts 
in the shape of exceptions (Badha). This will be 
explained later on. 
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similarly it may be said that in the Bengal 
school, gift stands to will as Prakriti to Vikriti. The 
law of wills is newly developed. It is based on the 
analogy of the law of gifts. Hence the principles which 
govern the law of gifts must be applied to the law of 
wills. Accordingly in Tagore v. Tagore, their Lordships 
of the Privy Council have held that, a bequest to an 
unborn person is not valid as a gift to an unborn person 
isnot. But in applying the law of gifts to that of 
wills the principle of Atidesha must be subjected to 
certain limitations (Badha). According tothe Daya- 
bhaga, a gift cannot be revoked. But a will can be 
revoked by the man making it. Even as regards the 
question of bequests in favour of unborn persons, the 
law of gifts perhaps should not be absolutely applied 
to all such bequests. For, certain persons may not be in 
exiStence during a testator’s life time, but the testator is 
bound to make provision for their maintenance. Thus it 
may be properly contended that a provision made by a 
will for the maintenance of such persons, though not 
in existence at the time of the death of the testator, is 
valid by virtue of the express text of Manu regarding the 
duty of maintaining those who are born and those who 
may be born. This text is referred to by the Mitakshara 
aswell as by the Dayabhaga. The case of Tagore v. 
Tagore has not indicated any exception as above, But 
I put it as au exception which possibly might have been 
well made ; and all I wish you to understand in this 
place is, that such an exception, if made, would consti- 
tute a case of applying the principle of Atidesha 
subject to a legitimate exception (Badha). I will con- 
clude the topic of Atidesha by pointing out to you that 
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in modern legislation when a general Act is expressly 
incorporated into a special one this corresponds to an 
Atidesha by Sruti. That in working out such Atidesha, 
certain adjustments are to be made is indicated by 
Maxwell as follows : 

“Where a general Act is incorporated into a special 
one, the provisions of the latter would prevail over any 
of the former with which they were inconsistent. It 
may be added, also, that when an Act on one subject, 
such as highways, incorporates some of the provisions 
comprised in another relating to a different subject, 
such as poor rates, it does not thereby incorporate the 
modifications of those provisions which are subsequently 
made in the latter.”* 

Now, this subject of Atidesha immediately leads 
to the two other principles of Uha and Badha. They 
are respectively treated in the ninth and tenth books. 


Uha Principle (the principle of adaptation.) 

The expression Uha Vichara (discussion on shastric 
data) occurs very copiously in shastric books. Accord- 
ing to the Sankhya Philosophy, the inclination to 
discuss on the basis of authoritative principles, is treated 
as one of the functions of the mind. And this perhaps 
is not very objectionable; for, the habit of thinking 
freely, or in other words, to indulge in free thinking, is 
properly distinguishable from the habit of thinking on 
fixed data. In the world of law, judicial reasoning as 
distinguished from popular reasoning would correspond 
to Uha Vichara. Jaimini uses the word “Uha” for 
the first time in sutra 52, chapter II, Book I, Where 
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in answer to the objector’s assertion that those 
passages of the Vedas which are mixed up with 
matters open to change, cannot represent absolute 
truths ; he says in effect that, in such cases the adapta- 
tion takes place by what is called “ Uha.” Jaimmi 
chiefly uses the word “Uha” with reference to cases 
in which when a mantra, used in Prakriti has to be 
used in a Vikriti, and the name of the Devata has to 
be altered to suit the Vikriti. In modern writings. 
however, the word Uha has an extended application. 
It is applied not only to changes of particular words 
but also to supplying of ellipses which are undoubtedly 
indicated by the context of a sentence. In short, what 
is necessarily implied but not expressed is, in modern 
writings, called Uhya (subject of Uha.) 

Jaimini’s Book IX discusses Uha in the sense of 
an adaptation from a model. The Mantra prescribed 
for use in the Agneya ceremony is Agnaye Yashtum 
Nirvapami. While performing the Sauryya Yaga which 
is a Vikriti of the Agneya, we must substitute Suryaya 
for Agnaye and read the Mantra as Suryaya Yashtum 
Nirvapami. As Uha requires a knowledge of the rules 
of declension, the author of Mahabhashya says that Uha 
is one of the uses of VyAkarana. The second Adhikarana 
of the second chapter determines that the sentences 
framed by us after the model of Srutis prescribed for 
the Prakriti are not Apaurusheya, because they are 
made by us. 

Savara Swami divides Uha into three classes, relat- 
ing to the Mantras, to the S&amaveda hymns and to the 
consecration of things. Kuméarila Bhatta objects to the 
propriety of the classification. He says “Uha means 
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reasoning. It is the same, no matter to what objects it 
is applied—to Mantra or to the hymns or to the consecra- 
tion.”? Then he explains that the object of Uha is to 
ascertain and adjust the required sacrificial acts (angas) 
of material limbs. 

The above object is introduced by the first Sutra, 
chapter I, Book IX. 

“ A sacrificial act is the chief thing, that is based onan 
injunction—material things consecrated in its connection 
are employed to promote the sacrificial intention.”® 

The above being the case, Uha (the use of sound 
discretion) becomes necessary to settle the required 
things and the modes of consecration thereof. In short, 
Uha (use of sound discretion) comes into play in relation 
to Arthavada and Niyama Vidhis, which chiefly relate 
to the material environments of a spiritual duty. Itis 
not applicable to Vidhis-proper enjoining the spiritual 
duty itself. 

The use of Uha in connection with Arthavadas, 
Jaimini expressly points out, in Sutra 52 chapter 
IJ, Book I. I have already incidentally explained to 
you that by the Adhikarana called the MHetuvan- 
nigadadhikaranam, the statement of a reason with 
reference to a Vidhi, is an Arthavada. Now this being 
so, in particular cases of applying the Vidhi, it may be 
necessary to ignore the reason. In other words, there 
may be cases in which the reason does not exist yet the 
Vidhi remains. Dealing with statements of reason in 
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this way, constitutes, among others, a case of Uha (use of 
sound discretion). The main use of the Uha is with regard 


to the Niyamas. I have already explained to you that 


Niyama Vidhis are more or less of a diverse character. 
In some cases they have the character of imperative 
Vidhis. In other cases they are only of a directory 
character. Appya Dikshita in his treatise called “ Vidhi- 
rasayana” says : 

“There is a variety of Niyama Vidhis. They are 
indeed all Niyamas,but it is not possible to bring them all 
under the definition of “ Pakshike sati” being partly 
transcendental. For instance, in some cases, out of 
different means to carry out an action, to fix on one 
of them isa Niyama. In some cases out of different 
acts arising from the same means, to fix on one such act 
is a Niyama. In some cases the two are combined.”? 

In the Vedic Vidhis, asa rule, there is a greater 
stiffness and inflexibility than in the Laukika (worldly) 
Vidhis. The reason of this is clear. In the Vedic 
Vidhis the Apurva sanction makes even a Niyama 
almost imperative. The Niyama text of the Vedas are 
only subject to modification by Uha in small particulars, 
such as regards the name of the Devata, or the number 
and gender of words, But a Laukika Niyama is mainly 
directory. Inthe Smriti literature, however, a Niyama 
creating a substantive right is an imperative-restrictive 
rule. Thus when Jimutavahana speaks of Niyama in para- 
graph 27, chapter I (Colebrook’s translation), he uses 
the word not in the sense of a directory rule but as an 
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imperative-restrictive rule. But whena Niyama only 
regulates the manner of doing a duty, or the manner of 
expressing a right, it is more or less of a directory nature. 
For instance, there are the rules that one should marry 
his daughter before she arrives at such and such age ; 
that in adopting a son one should adopt a_ boy of 
such and such age. These rules have been held by 
the Hingu authorities only to be of a directory character. 
Uha has a full play as regards the application of the 
rules of the above nature. By Uha-Vichara such rules 
are relaxed in cases when the relaxation becomes 
necessary, : 

I have already told you that the Uha-Vichara is 
out of place as regards imperative Vidhis. It is only 
applicable as regards rules more or less of a directory 
character. Take for instance the following example. 
That one must observe the Ekadashi fasting, is an im- 
perative Vidhi with reference to certain classes of persons. 
But the rule that one should break his fast in a certain 
manner on the next day isa Niyama. By Uha you 
cannot relax the former rule, but you may relax the 
latter. Looking to the modern western works on interpre- 
tation, what is called therein, “construction most agree- 
able to justice and reason” would correspond to the Uha- 


Vichara of the sanskrit writers. Maxwell says, 


“In determining either what was the general object 


of the Legislature, or the meaning of its language in any 


particular passage, it is obvious that the intention which 
appears to be most agreeable to convenience, reason, 
justice, and legal principles, should, in all cases open to 
doubt, be presumed to be the true one. An argument 
drawn from an inconvenience, it has been said, is forcible 
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in law; and no less force is due to any drawn from 
an absurdity or injustice.”? Again he observes : 

“A sense of the possible injustice of an interpreta- 
tion ought not to induce Judges to do violence to 
well-settled rules of construction, but it may properly 
lead to the selection of one rather than the other of two 
possible interpretations. Whenever the language of the 
Legislature admits of two constructions, and if construed 
in one way would lead to obvious injustice, the Courts 
act upon the view that such a result could not have been 
intended, unless the intention had been manifested in 
express words. * 

In short, it is a fixed principle that an equitable and 
reasonable construction should be resorted to in all cases 
when it is possible. The term Uha is not used by Jai- 
mini in the extended sense of such equitable and reason- 
able construction. The immediate subject of his cons- 
truction was the Vedic Revealed Law. So it was not 
permitted to him to sanction principles of equitable and 
reasonable construction except within very narrow limits. 

But the Smriti law, though it is also constructively 
a revealed law, is not on the same footing with the 
Vedic Revealed Law. It deals with Laxkika (worldly) 
affairs. It has often to adjust itself to new social wants 
and growing usage. Hence the Smriti writers broadly 

-assert almost in the same strain as Maxwell that, 
“Decision should not be based only on the Shastras. 
By an unreasonable judgment there is loss of Dharma.” 
(Vrihaspati.) No doubt the Smriti writers will not allow 
equitable and reasonable considerations to override the 


1 Maxwell, 3rd edition p. 264. 
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clear text of law. So they say “Smriti is of greater authority 
than Artha Shastra.” (Yajnavalka). “When the rules of 
sacred law and of Artha Shastra are at variance, he 
must discard the latter and follow the former.” (Narada). 
But it is insisted on that, “Avoiding carefully the violation 
of either the sacred law or Artha Shastra he should 
conduct the trial attentively and skilfully.” (Narada). 

Thus in the above Smriti text the principle of Uha- 
Vichara is taken as co-extensive with what we call in 
modern times equity and good conscience. It is clear 
that the expression ‘Artha Shastra’ in the above text 
means equitable principles or common sense principles; 
although in a narrower sense the word means relief, 
which is the subject of a litigation. From that narrow 
sense, it naturally passes into the sense of equitable 
relief, and thence into the general idea of equitable or 
common sense principles. 

Certainly the expression ‘Artha Shastra’ here does 
not mean the science of political economy. According 
to Amarakosha, it imports the rules of morality and pru- 
dence such as are inculcated by Chanakya Pandita. 
‘Amarakosha also gives the principles of inflicting punish- 
ment as the meaning of this expression. But in books of 
Vyavahara law it clearly means the relief sought for 
ina litigation, which meaning is allied to the second 
meaning as given in Amarakosha;_ and it is practically 
the same as considerations of equity. | 


Badha principle (the principle of bar). 


The principle of Badha and Avåpa are discussed 
by Jaimini in the tenth chapter of his work. Badha 


L Game wuss nate Afanta’ ana: | weattfa: | URT: | 


Google 


a 


Artha 
Shastra 


Google 


214 THE THIRD LECTURE. 


primarily means barring a thing owing to inconsistency. 
Jaimini uses the principle of Badha mainly with 
reference to cases where Angas or sub-ceremonies are 
to be introduced from the Prakriti (standard YAga) into 
a Vikriti (moulded Y4ga); the injunctions as to the 
details of which are not complete. In such a case, 
though the Angas or the sub-ceremonies are to be 
borrowed from the standard Yaga, those of the sub- 
ceremonies which prove themselves to be inconsistent 
with or out of place in the Vikriti Yaga, are to be 
omitted. As for example, in the Rajsuya YaAga, certain 
Homas are prescribed, for the porper performance of 
which one must borrow details from the Darsapaurna- 
masi Yaga. In the Rajsuya Y4ga, plain ground is 
directed to be selected as the Vedi for the Homas, while 
in the case of the Darsapaurnamasi, the Vedi should 
be erected by digging with spade &c. Such an act would 
be out of place in constructing the Vedi for the Homas 
in the Rajsuya Yaga. Here, there isa Badha (bar) of 
the particular rule regarding the erection of the Vedi 
in the Darsapaurnamasi Yaga, being extended to the 
Rajsuya Yaga. This is the case of Badha by reason 
of express text. There are other instances in which the 
inconsistency arises incidentally. For example, in the 
Sadyaska there is no need of cutting the peg with 
which the animal is to be tied. But, in the Agni- 
Somiya YAga which is the Prakriti of the Sadyaska 
Yaga, reciting of certain Mantras is prescribed in 
connection with the cutting of the peg. This recital 
being out of place in the former Y4ga is barred in 
carrying the Atidesha process. Numerous other illus- 
trations can be given. As for example, in the Satra 
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Yaga the selection of Rittik is out of place and so 
omitted, though this ts done in the Soma Yaga of which 
the Satra is the Vikriti. The Krishnala Nyaya (black bean 
maxim) is anothc instance, In cases where Atidesha is 
to be made by implication, it is altogether barred, if 
there is an express text against making the implication. 
When there is a negative ordinance prohibiting a 
thing, it is to prevail notwithstanding that there is an 
Atidesha which by implication enjoins the thing. For 
instance, there is a rule that all sacrifices partake of the 
character of Darsa and Paurnamasi Yagas, The result is 
that all the rules of Darsa and Paurnamasi Y4gas are 
applicable to the Pasu Yaga also. But there is a text 
which says that the Aghara and the Ajyabhaga Homas 
need not be made inthe Pasu Yaga. Therefore, these 
Homas need not be made in the Pasu Yaga, though in 
the absence of the prohibitory text they would have 
to be made on account of the rule which lays down that 
all Yagas must partake of the character of Darsha and 
Paurnamasi. The importance of the principle under 
consideration will appear tn connection with the position, 
rights and duties of adopted sons who are, by a general 
rule, declared to be an efficient substitute for an Aurasa 
son, but whose rights and capacities in some measure 
vary by some special texts from those of an Aurasa son. 
Sree Bhatta Sankara gives numerous cases of Badha 
in his work called Mimansa Valaprakasha. Having 
defined B&adha to be exclusion by reason of repugnancy, 
he refers to the two-fold division of Prapta-Badha and 
Aprapta-Badha. He defines Prapta-Badha as follows :-— 
Prapta-Badha occurs where from Atideshha (refer- 
ence) of general Shastra and the like, a knowledge is 
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engendered to the effect that.a thing is inappropriate 
in all matters. It means a Badha (exclusion by repug- 
nancy) of a matter which must be taken as worthless 
because of some rule or principle of the ordinary Shastra 
pointing, among other things, to its worthlessness. 
The following are some instances of it out of many 
given by him. 

If there be two casual Vidhi texts one preceding 
the other and clashing with one another, the one that 
precedes is barred by the one that follows’; asin the case 
of the Apachheda maxim. That which is needed bars 
what is not needed.’ That which slightly occurs is 
barred by that which amply occurs.£ That which is 
opportune bars that which is not opportune.* That 
which is in the nature of a part is barred by what is in 
the nature of the whole. That which serves a practical 
purpose, bars those which are of an ethical purpose, 
universal or casual.’ That which is directly taught bars 
that which is obtainable by reference." 

The second class of Badha is called AprApta 
Badha. It is defined to be a Badha in which the sense 
of inappropriateness of a particular text or of a parti- 
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cular proposition arises from its comparison with 
another particular text or proposition weightier than 
itself.' From the many instances of this given by Sri 
Bhatta Sankara I place before you the following :— ` 

A Sruti of a doubtful character is barred by a 
Sruti which is free from doubt.? A Linga which is more 
cogent bars that which is less cogent." Similarly a 
Sruti bars a Smriti.# A Sruti bars Achara also.’ An 
absolute Smriti without reference to any popular 
reason bars one that is based upon a popular reason." 
An approved Achara bars-an unapproved Achara? An 
unobjectionable Achara bars an objectionable Achara.” 
A Smriti of the character of a Vidhi bars one of the 
character of an Arthavada.° A Smriti of a doubtful 
character is barred by one free from doubts.'° That 
which serves a purpose immediately bars that which is 
ofa remote service.'! That which is multifarious in 
meaning is barred by that which has a single meaning.'? 
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The application of a general clause is barred by the 
presence of a clause in the nature of res gestae.) A 
rule of procedure is barred by a mandaiory rule.” 
A manifest sense bars a sense by context.” A primary 
sense bars a secondary sense.* That which has a single 
indication is preferable to what has many indications.” 
An indication of an inherent nature bars one which 
is not so. That which indicates an action is to be 
preferred to what merely indicates a capacity.’ If you 
can fill up an ellipsis by an expression which occurs in a 
passage, you cannot go beyond it." A Niyama Vidhi bars 
an Apurva Vidhi.” This rule of bar is a little striking. 
An Apurva Vidhi is the highest Vedic Vidhi and a 
Niyama Vidhi is only a Vidhi of a subordinate character. 
How can the latter bar the former ? The answer is that 
the rule is enunciated from the Smriti point of view. 
In the Smriti law the drishta (objects of sense) are of 
greater importance than adrishta supersensuous matter). 
Therefore a Vidhi of transcendental sanction has to yield 
to one of worldly sanction. 

From the above rules of Badha you will see that 
the application of the principle Badha, is one of the 
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means of adjusting conflicting texts or conflicting 
considerations. When two texts which are apparently 
conflicting are capable of being reconciled, they must 
be so reconciled. This is anaxiom. Again where two 
texts are in direct conflict and they are incapable of 
reconciliation, both of them lose their force, and one is 
at liberty to accept one or the other text at his option. 
This is also an axiomatic principle. But there is a third 
consideration in which of two conflicting texts or con- 
flicting considerations one is to override the other. This 
is called Badha. It means that when one of two 
conflicting things has a presumption in its favour, 
it bars the other which can claim no such presumption. 

The distinctions between the three ways of dealing 
with conflicts are very fully discussed by Savara Swami in 
his commentary on Sutra 14, Chapter HI, Book IIT. 
There he shows that where two contradictory texts or 
contradictory matters are both of equal force, there only 
is contradiction proper (Virodha). But if one of them 
possesses greater force than the other, then the former 
supersedes the latter, and this is called Badha, As regards 
cases in which there is only a seeming contradiction, 
but in reality the grounds covered by the texts are 
different and are compatible with each other, there is 
neither Virodha nor Badha All the several topics will 
have to be fully considered in connection with the 
maxims touching negative Vidhis. 

As regards the Smriti texts, when the texts of one 
Smriti writer vary from those of another, there is no 
presumption in favour of those of one writer in pre- 
ference to those of another, so as to entitle the texts of 
one to supersede those of another. In other words, one 
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Smriti text cannot create a Bâdha of another. In 
fact two varying Smriti texts are rarely in direct con- 
tradiction to each other. Besides, as all Smriti texts on 
a given subject are supposed to be derived from and to 
conform to some one and the same missing Sruti text, 
a direct contradiction between one Smriti text and 
another cannot be assumed. Therefore the principle 
of. option cannot apply to apparent contradictions 
between one Smriti and another. The result is that 
the digest writers are bound to reconcile the varying 
Smriti texts somehow or other. 

There are two other principles to each of which 
Jaimini devotes an entire book, which also relate to the 
application of Vidhi texts. These are Tantrata and 
Prasanga. The etymological meaning of Tantrata is 


extension. It involvesthe principle of avoiding repetition 


of acts when a single act would serve the purpose. 
Prasanga denotes incidental. It imports the principle 
that the performance of the major duty dispenses with 
the performance of minor duties which are involved in it. 
As, when an offering presented for the principal Yagakar- 
ma is made, it Incidentally serves the purpose of sub- 
ordinate Yagasin which the same offering is to be made. 
When a repetition Gf the same act is prescribed with 
reference to more than one thing, to dispense with the 
repetition is Tantrata. Avapa is the reverse of Tantrata. 
It is the repetition of.a thing many times to make it 
useful to many people. In fact, where repetition is 
necessary to serve a purpose, it is Avapa; as in the 
ease of Avaghata of Vrihi or the husking of grains, 
which must be repeated until all the husks are completely 
removed. The following is an instance of Tantrata. 
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When a man has failed to do several duties at their 
proper time, and the same penance is prescribed for the 
delay in each case, the penance need not be repeated, 
but once done absolves the man from the fault. There 
are many Smriti texts on this point ; as for instance, 
those in Daksha, Vishnu and Prayaschittatattva. The 
figure of speech from which the Tantra Nyaya is taken is 
interesting. It is taken from the process of the weaver 
who, by pushing up the woof, touches all the warps. 
Prasanga is the incidental effect of an act of which 
the chief purpose is different. Thus where the texts 
require that nothing should be used in a Yajna which has 
not been censecrated by Mantra. Suppose a whole 
animal has been consecrated, its flesh for preparation of 
cakes need not be separately consecrated. 

The principle of these two rules is generalised and 
shortly put by modern writers as follows :— 
“An act enjoined by the Shastras need not be performed 
more than once.” This principle may perhaps go some 
way in supporting the decision of their Lordships of the 
Privy Council to the effect that if a widow, having a per- 
mission of her husband, once adopts a boy, and the boy 
dies leaving a widow, whois according to Shastras half 
his body, the widow of the adopter can not make a second 
adoption, although the permission from her husband may 
have contained a provision to this effect. This principle 
has no bearing, however, to the case of a simultaneous 
adoption which has been held to be invalid, although Dr 
Siromoni says that the principle applies to such a case. 

In concluding this lecture I should tell you that 
the subject of application of texts and that of interpre- 
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fation of texts overlap each other in many respects. 
I have tried to present them distinctly, the one in 
lecture II, and the other in this lecture, so far as it is 
possible to treat them distinctly. 

The topics of Atidesha, Uha, Badha, Tantrata and 
Prasanga are all allied topics. I have shown to you 
that Atidesha is divided into two broad classes, general 
and particular (Samanya and Vishesha). Uha is also 
divided into two classes relating to verbal considerations 
and relating to application of logical principles. 
Badha is also divided ino two classes general 
(Prapta) and particular (Aprapta). These distinctions 
may not be of much practical importance but it is 
necessary to keep them in mind in order to follow the 
Sanskrit authors. 
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MIMANSA RULES SPECIALLY REGARDING THE SMRITIS 
AND USAGES. 


Section I. A succinct idea of the topic. 


In western legal literatue we have the Staute Law 
and the Common Law. In the Hindu Law literature 
what corresponds to these is the Sruti and the Smriti. The . 
Statute Law is in set language and is in itself authorita- eae tae. 
tive. So is the Sruti Law. The Common Law or 
the Customary Law may or may not at all be in writing ; 
at any event it is not in the shape of set language. 
It is also not in itself absolutely authoritative, as its 
authoritative character depends on certain conditions. 
The Smriti Law which is associated with the Customary 
Law of the Hindus are much of the same character. 
The principle of construction hitherto discussed vez., 
the axioms, the general principles, Sruti, Linga &c., are 
mostly based upon considerations of the characteristics 
and properties of language. They chiefly bear on the 
construction of the Vedic Law and correspond to the 
rules of interpretation of statutes. But as there are 
additional principles of construing the Common Law 
and the Customary Law in European Law literature, 
so additional rules have been framed by Jaimini for 
construing the Smriti Law and Prayoga or Usage Law. 

In these days the Common Law is virtually identi- 
cal with the Case-Law as Sir Henry Maine puts it. As Case law 
regards the interpretation of the Statute Law there are T UE 
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the principles of literal construction, construction bv 
context, special rules of construction &c. In interpreting 
Case-Law, however, there are other rules to be observed. 
First of all, a decision or ruling of the Court is to 
be so construed as to make it agree with the provisions 
of the Statute on the subject. Secondly, if a ruling or 
decision is at variance with the Statute, it must be 
disregarded. Then, in the third place, a ruling or deci- 
sion is to be held good only so far as the actual question 
raised in the case required it. In the case of the 
Statute Law the question is what the Legislature in- 
tended. But as regards the interpretation of Case-Law 
the question is not so much what the Judge intended, but 
how far hts solution was required by the facts of the case. 
Again, as regards customs and usages, there are the con- 
ditions of antiquity, certainty and reasonableness. 

You will see that the special rules of interpretation 
laid down by Jaimini regarding the Smriti or Customary 
T aw more or less partake of the character of the above 
rules. But vou should not forget that since the time of 
Jaimini, many Smriti texts, and even the texts of certain 
digest writers have almost stepped into the position of 
the Vedic Law in point of authority and are to be 
interpreted by the principles of interpreting the Vedas 
(the Divine Statute Law. Yet there are some which 
can claim no greater attention than the Customary 
Law as it has been treated by Jaimini. Jaimini treats the 
Smriti and Usage on one and the same basis. The 
principles to deal with questions of Usage are of the 
greatest practical importance. Therefore the principles 
laid down by Jaimini in the third chapter of the first 
book are of great value. 
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In the Introductory lecture I havé given a short 
summary of these principles. I propose to deal with 
them in detail in this lecture. But at the outset I should 
make certain observations as to the shape in which the 
Sutras, aphorisms on the subject, appear compared with the 
manner in which the successive commentators have ac- 
cepted them. From a perusal of the Sutras it appears 
that when they were framed, the Customary Law of 
the Indo-Aryans was of «a homogeneous character. 
Little or no foreign practice had made its way 
into it at that time. For, the Sutras make no allusion 
to any question regarding anything foreign. They 
contemplate only practices handed. down or sup- 
posed to be handed down from the purely Vedic age as 
well as those sanctioned or not disapproved by the 
shishtas (Aryans of light and learning). 

Savara Swami, the great commentator, however, alas relat- 
reads some of the Sutras as exclusively relating to the Mlechha 
Mlechha language and Mlechha usages. Take for aoe os 
instance the following Sutra : 

“The matter incidentally authorized holds good, in 
the absence of any indication to the contrary.”! 

In this Sutra there is nothing to show that it is 
directed, far less that it is solely directed, to sanction the 
acceptance of foreign words or foreign practices accord- 
ing to the import attached to them by foreigners. Yet 
Savara Swami reads the Sutra in this sense. He uses 
the word Mlechha to indicate a foreign character. This 
word did not refer to the heterodox Buddhists, but pro- 
bably to the Greeks or the Sythians. The illustrations 
given by him show this. So there can not be any doubt 
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that Savara Swami lived long before the advent of the 
great prophet Budhha Deva. 

Let us now take Kumarila Bhatta. He came long after 
Savara Swami ; for he comments on Savara Swami as a 
work which had almost become unintelligible in his time. 
Kumarila attaches to Bauddha practices and Bauddha 
doctrines in a spirit of earnest opposition. For, with refer- 
ence to the Sutras regarding the valid force of usage, he 
introduces the question whether even a sound and valid 
teaching of the Bauddha savants could be accepted as a 
basis of valid usage, and decides that it could not be so ac- 
cepted. Kumarila Bhatta, however, puts a more definite 
construction upon the three Sutras which constitute what 
is called the Padartha-prabalya maxim than that put upon 
it by Savara Swami. Savara Swami takes the maxim as 
simply laying down that when there is a Vedic text 


- indicating that a certain action, say action A, should be 


followed by another action B; if a practice should have 
arisen to interpose between A and B, a third action C, 
this third action can not be discarded. That the 
action or practice is a substantive duty (padartha) 
and is valid notwithstanding that it breaks the order 
enjoined by the Vedas. This surely is too narrow a 
view of the broad words of the Sutra Api va karana 
agrahane prayuktant pratiyeran—“No one usage 
prevails if it does not admit of any (perverse) motive.” 

Kumarila Bhatta takes the above Sutra indepen- 
dently of the two preceding Sutras and construes it 
differently from Savara Swami. This is explained by 
Rameshwar Suri in his Subodhini Vnitti. I shall deal 
with this hereafter. For the present, I think, you 
sufficiently understand how the principles, enunciated 
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by Jaimini as regards the construction of the Smriti 
and Usage law, are to be studied beginning with the 
Sutras themselves, and then step by step following his 
successive commentators. The chief among these 
principles are the following as already mentioned before ; 

I. The Smriti is presumed to be authoritative and 
binding (Smriti-pramanyadhikarana). 

2. In the event of conflict between Sruti and 
Smriti the latter fails ‘Sruti-prabalyadhikarana). 

3. ASmriti text, the origin of which can be traced to 
perverse motives, is not binding (Dushtamulaka Smriti 
apramanyadhikarana). 

4. An usage has the force of law if not originated 
in any perverse motive (Padartha-prablyadhikarana). 

5- Between two conflicting usages (either as 
regards the application of words or in matters of 
conduct) that which is conformable to the Shastra is to 
pevail. 

6. An authorised matter expressed in foreign words 
must be understood in the sense that those words 
carry with the foreigners (Mlechha-prasiddha-padartha- 
dhikarana). 

7. An usage or Smriti must be reduced to the 
short, simple and general form of a Vedic Vidhi 
(Samanya-Sruti-kalpanadhikarana). 

The first principle which is the first Adhikarana 
of the chapter follows from the following two Sutras. 

The objection : 

“Duty arises from the Vedic commands, all outside 
the Vedas must be disregarded.”? 
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-= The answer : - | 

“The authoritativeness of the Smriti law is a 
matter of inference, because the promulgators of it 
are the same as those of the Vedas.” ? | 

The second principle is contained in the third Sutra 
of the chapter and forms the second Adhikarana of it. 

“A Smriti is, however, to be disregarded in case of 
conflict ; the presumption in its favour arising in the 
absence (of conflict.)’’? 

The third principle is worked out by commentators 
from the fourth Sutra of the chapter and is the third 
Adhikarana of it. The Sutra runs as follows : 

“(A Smriti is to be disregarded ) also when an 
(improper) reason is seen.’* AIl the commentators 
agree in taking hefu (reason) to mean a dushla hetu 
(an improper reason). 

The fourth principle is embodied according to some 
commentators in Sutras 5,6 and 7. But according to 
Kumarila Bhatta Sutras 5 and 6 form a separate 
Adhikarana (topic). He maintains that Sutra 7 alone 
embodies the principle stated under the fourth head. 
This Sutra 7 is as follows : | 

“But usages not admitting of the (vitiating) cause 
(viz., perverse motive) prevail,” * 

Kumarila Bhatta’s views will be fully stated later 
on. | 

The fifth principle, regarding conflicting usages is 
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properly the subject of Sutras 8 and 9 and forms the 
fifth Adhikarana of the chapter. 

Objection : 

“In them (usages) no marks of contradiction (to 
Sruti; being visible, they would be of equal force and 
capable of conflict (with each other).”' 7 

Answer : 

“(Then such as are found) in the Shastra as are 
auxiliary to it must prevail.” ? 

The sixth principle forming the sixth Adhikarana 
is deduced from Sutra 1o of the chapter which has 
already been stated. It runs as follows : 

“ Matters incidentally authorized hold good in the 
absence of any indication to the contrary.’ ? 

Commentators take it as referring to foreign words 
and foreign usages, apparently because, otherwise the 
Sutra would be useless. For, matters incidentally 
authorised, if not of an exceptional character, must hold 
good even without such a Sutra. 

The seventh principle which is the subject of the 
eighth Adhikarana is introduced by the 15th Sutra 
affirmed as Sutra 16 and is discussed at length = Sutras 
17 to 23. : 

Sutras 15 and 16 are as follows: 

Objection : 3 

‘As an inference is to be made, then all that ae 
to be done is to join the inference to make any cng 
authoritative. “eo 
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Answer : 

“But a duty must be general and the following of 
that characteristic (of being general), is fit for the rule 
of law ‘to be formulated’.” ! 

The other Sutras bearing on the topic will be 
discussed hereafter. 

Having given you a rough indication of the Sutras 
in which the seven rules affecting the interpretation of 
Smritis and Usages are contained, I should in a similar 
rough manner show you how these rules correspond 
with our modern legal ideas. 

The Snrriti-pramanya maxim corresponds to the 
idea that a rule of common law is taken to be authori- 
tative on the presumption that it must have been 
recognized bv those who had legislative authority. 
The Sutra-prabalya maxim corresponds to the 
principle that if a decision or dictum is contrary to the 
express law of a statutory nature, the latter overrides 
the former. The Dushtamulaka-Smnriti-apramanva- 
adhikarana corresponds to the rule that an usage or 
custom must be reasonable in order to be accepted as law. 
The Padartha-prabalya-adhikarana tallies with the 
maxim “usage is the text interpreter’. The Shastra- 
prasiddha-padartha-adhikarana and the Mlechha- 
prasiddha-adhikarana are no doubt of a special 
character. But they are reasonable and proper. The 
Smriti-samanya-adhikarana virtually corresponds to the 
principle that an usage is valid in so far as it is clear 
and certain. 
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Section II. Detailed consideration of the seven rules. 
Rule I.— The Smriti presumed to be authoritative 


and binding. 


The reason given by the Sutra is ‘because the 
promulgators of the Smriti are the same as those of the 
Sruti.’ This reason, you see, is not quite the usually 
supposed reason viz., that every Smriti text is only a 
reproduction of some lost Sruti text. Be that as it 
may, a Smriti text is supposed in either case to have 
its origin in Vedic principles. This principle of 
making civil law dependent upon the religious law 
is not peculiar to the Hindus. It is the common 
feature of the law of all ancient communi- 
ties and also of some modem communities. The 
governing power in the infancy of a society rested 
usually with the priests and the people, and not in any 
monarchical institution. The people were naturally 
guided by their elders, and between the elders of the 
people and the priest there was little difference. In 
fact, sometimes the elders of the people were the priests. 
The word priest, asa corruption of presbyter, is identical 
with the elder, presbyter meaning the elder. The elders, 
combining in their priestly functions, were called 
patriarchs. This was the case, for instance, with the ancient 
nations. Asregards the Indo-Aryans (the Hindus) the 
same thing is cleary exhibited by the Rig Veda. The 
Vedic Rishis were in most cases Prajapatis or patriarchs. 
The institutes of Hindu law now currrent, although they 
may be comparatively mordern productions, are many 
of them traced to the memory of the ancient Vedic 
patriarchs, Manu, Atri, Angiras etc. Hence it is that 
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Jaimini declares that the authoritativeness of these 
institutes are matters of inference, because they were 
promulgated by the Rishis of the Vedas. 

The above is clearly exhibited by the Vedas, 
specially the Rig Veda. The highest aspirations and the 
highest ideals of a nation are embodied in its religion. 
Therefore arule of conduct which is associated with 
religion and has the sanction of it, more effectively 
sways the conscience of individuals in the shape 
of positive law, than it otherwise would do. 
As Rishi Jaimini understands the Vedas, the pith 
and marrow of them is the command requiring man 
to seek heavenly bliss and heavenly purity. To have 
the Vedas as representing this command at the top of 
the civil law is a great benefit to such law. 
Sir Henry Maine would make it out that civil law 
has nothing todo with what is regarded as natural 
ideas of justice, but that it is a matter of evolution from 
what occurred in past times. On the other hand, 
the philosophers of the French Revolution sought 
to wipe off the past and to start social institu- 
tions on the basis of what they called natural 
reasons and natural justice. They took it that the 
human mind cut off from the past traditions of religion 
and morality was not a loser, but its natural 
instincts of reason and justice were at every moment 
ready to make man what he ought to be. Thus according 
to them law and justice were but the product of the 
moment and did not depend upon the past. Sir Henry 
Maine protests against this view. He maintains that a 
full blown system of law and justice cannot be brought 
into existence all at once. He makes it out that our 
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present systems of law and justice are, and must be, the 
outgrowth of ages of gradual development. It appears, 
however, that if one of these two theories mean 
that, the present is independent of the past, and the 
other that, the past events of the legal history 
of a nation alone form its present jurisprudence, 
without the help of anything like the instincts of justice 
and reason, then both these theories would be imperfect. 
The truth, perhaps, lies between the two extremes. 
Although in early stages of society religion is mixed up 
with civil law, there is a gradual tendency of the civil 
law being disintegrated from the religious law. And 
this is shown clearly by the history of the Hindu law. 
When Jaimini wrote or pronounced the Aphorisms, 
there had been partial disintegration to some extent, 
but the civil law was yet dependent on the religious law 
in a great measure. Later on, when the Nibandhas 
(the digests) were written, such as the Mitakshara and 
the Dayabhaga, the disintegration had been almost 
complete. But up to the present time it is not fully 
complete, nor is it desirable that it should be so. For 
the reverence to the Vedic command ‘ Thou shall aspire 
for a heavenly life,’ however weak or theoritical it may 
have become, is sure to have some influence in the 
proper development of the Hindu law. 

Rule. 2.—/n case of conflict between a Smriti text 

and a Vedic text, the latter should prevail. 

This rule, generally speaking, is of little practical 
importance. For, there is very little of practical civil 
law in the Vedas. Hence the texts of the Smritis which 
contain such law have hardly any chance of colliding 
with the Vedic texts. But as regards that portion of 
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the Smritis which deal with Achara (rules of individual 
conduct and religious ceremonies), there are chances of 
collision. An example of this is afforded by what is 
colled Oudambari Nyaya, which deals with a conflict 
between a text of Katyayana Smriti and a Vedic text. 
In matters of positive civil law also conflict is some- 
times discovered between the Veda and the Smniti. 
lor instance, more than one Smriti text declares that 
in. cases of partition among the brothers the elder brother 
is to get a larger share than the younger. In the 
Vedas, however, there is a passage that Manu divided 
his property among his sons in equal shares. The 
digest writers naturally were bound to give great 
weight to this text. In fact, the influence of the Vedic 
text has eventually prevailed over the Smriti texts, and 
over the compromise even that some of the digest 
writers suggested. The result is, that in the law as it 
now stands, all brothers get equal shares of their 
paternal property. 

In connectien with this topic, I may tell you a few 
words regarding the question of conflict between the 
Smriti and the Puranas. This question is not touched by 
the Mimansa aphorisms. In fact, the Puranas have not 
been at all noticed in the Aphorisms. Some of the Smriti 
writers, however, reckon the Puranas as one of the 
factors of civil law. For instance, Vyasa says, “ Where 
there is a conflict between the Sruti, the Smriti and the 
Puranas, the Sruti must prevail; but in a conflict be 
tween the latter two, the Smriti must prevail.”' Writers 
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of note such as Raghunandana does not hesitate to cite 
passages from the Pauranic works, such as the Aditya 
Purana. The true position of the Puranas in the positive 
law, is made out by the next general Mimansa rule 
according to which usage has the force of law. Puranas 
are ancient records of certain usages, and as such they 
are fit to be consulted, whenever a question as to such 
usages occur. Again sometimes, some Puranas repro- 
duce Smriti texts, and in so far as a Purana contains 
such reproduction, it may be regarded as a different 
reading of some particular Smriti to which it corresponds. 
Thus the following observations by Professor Wilson 
seems to be correct enough : 

“The Puranas are not authorities in law, they may 
be received in explanation or illustration, but not in 
proof.” ? 

Anyhow the position laid down by Vyasa that, in 
conflict between the Smriti and the Puranas, the former 
prevails, is unquestionable. But this must be subject 
to the rule regarding the superiority of Aes and 
customs contained in the Puranas. 


Rule. 3.— Zhe authority of the Smriti is vitiated if 


tt is based on a perverse motive. 

The Sutra, as has been shown before, does not 
contain any word like perverse. It is simply “also to be 
disregarded if a motive is seen.’ This, indeed, would: 
be a very wide proposition if it meant that wherever 
the statement of a reason was found in a Smriti 
text, that text would not be regarded as a Vidhi, 
Such a wide view of the Sutra iS taken by V. Ne 
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Mandlik. With regard tu the text of Vashishtha : 
“But no one should give or receive an only son, for 
he saves the man (from Jul or hell)’—Mandlik says, 
“This text on the most approved principles of criticism 
must also be treated as a recommendatory one, in- 
asmuch as it contains a precept that is intended for a 
certain specified purpose. It is a rule of the Purva 
Mimansa that all texts supported by the assigning of 
a reason are to be deemed not as Vidhi but simply as 
Arthavada, it follows that it has no obligatory force 
whatever.” Mandlik goes on: 

“Savara Swami constructs an Adhikarana (a topic) 
on this head, which he calls Hetubannigadadhikarana 
(a topic in regard to texts which contain a clause con- 
taining the reason of the precept) out of five Sutras of 
Jaimini, Ch. I, quarter I], 26-30.” He further savs : 

“This principle is made still clearer by Savara 
Swami in his comments on Jaimini’s Sutra 4 of Ch. IT, 
quarter III." 

In the case of Beni Prasad vs. Hardai Bibi, S.A No. 35 
of 1888, the above mentioned Adhikarana was referred 
to in arguments before the Chief Justice Sir John Edge 
and the three judges of the Allahabad High Court in 
the broad view of this Sutra taken by Mandlik. But 
if one louns to the commentary of Savara and the whole 
hast of commentators following him, one is bound to 
conclude that the Sutra should be construed as laving 
down the comparatively narrower rule that when some 
selfish design is found to underlie a Sruti text then its 
authority is to be ignored. 


1} Mandlik’s Hindu LAW p. 499. 
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All the Commentators beginning from Savara agree 
that the Sutra in question has in view the Smriti text 
relating to Visarjana-homa. Yhe meaning of the 
text is, that a priest called Adhvaryu takes a piece of 
cloth connected with a sacrifice called Visarjana-homa, 
and it is laid down that the cloth should be long enough 
to cover the whole post. The commentators observe 
that the reason of this last text is to accommodate the 
Adhvaryu priest by supplying him with a long piece 
of cloth.' So they say that a selfish motive being seen, 
there can be no presumption in favour of the Smriti 
text in question. Madhavacharya in his versified Nyaya 
on the subject puts this in a clear form. 

Thus the Adhikarana does not mean that the fact 
simply of a reason being appended to a Smriti text 
invalidates it, but that where an unworthy selfish motive 
is detected to lie at the root of it, then only no 
presumption should be made in favour of its validity ; 
that is to say, in favour of its being consistent with 
the Veda. In fact, the reason of this rule is obvious. 
The sanction of the Vedic obligatory texts is the 
Apurva sanction of securing heavenly puritv. When a 
selfish motive is the cause of a rule, that rule cannot be 
consistent with this high ideal. Hence such a rule 
must fail. 

Kumarila Bhatta takes the expression ‘“Hetudarsha- 
nat’ to mean from seeing fundamental reason different 
from the fundamental reason of the Vedic Vidhis vèz., 
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the attainment of heavenly bliss... Any Vidhi in 
order to be valid must have directly or indirectly this 
object in view. Bhatta says, this is not the case in texts 
grounded on considerations of error, covetousness and 
plausible argument which even the highest intelligence 
cannot prevent. ? 

Apastamba takes the same view and this is shown 
from the consideration of his discussion relating to a 
passage of Vajasaneyi-Brahmana.* Mandlik refers to 
Hetubannigadadhikarana in support of the broad rule 
contended for by him, and so does Dr. J. Siromoni. 
But an examination of the Adhikarana itself will show 
what it lays down. The substance of the Adhikarana 
will be clear from the Vedic text to which it refers. 
The text is “one is to sacrifice by a winnowing fan, 
because rice is made by it.’ There is no question here 
that the words ‘‘sacrifice with winnowing fan” is an 
applicatory Vidhi of the Yaga called Darv:-homa. The 
question as explained by the commentators is, if making 
rice be the reason for the sacrifice, then there are 
hundred other things than the winnowing fan bv 
which mee can be made; why not employ any of 
these for the sacrifice? The answer given is, that 
you can not employ any other thing for the sacrifice ; 
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for the clause “because rice is prepared by it” is only 
an explanatory matter in the shape of a reason. It does 
not control the Vidhi. In the Vidhi there is the word 
winnowing fan, and therefore the winnowing fan must be 
used. The so-called reason for the use of the winnowing 
fan is only an Arthavada.' ‘Thus you see that this is a 
case of a Vedic Vidhi with a visible reason attached 
to it. But visible reason does not invalidate the 
Vidhi itself. All that the Adhikarana lavs down is 
that the visible reason can not have the force of a 
Vidhi so as to control the Vidhi to which it is attached. 
Therefore this Adhikarana is no ground tor the 
proposition that the statement of a visible reason in 
connection with a Vidhi invalidates that Vidhi. 

The case (Beni Prasad vs. Hardai Bibi) in which 
the above Adhikarana was cited before the Allahabad 
High Court, was eventually decided by their Lordships 
of the Privy Council not on Mandlik’s erroneous con- 
struction of this Adhikarana, but on- other grounds. 
In fact, to say that the mere fact of the statement 
of a visible reason as being the occasion of a Vidhi would 
make that Vidhi a nullity, would have the effect of 
reducing many Vedic Kamya or Naimittic Vidhis toa 
nullity. Far from ignoring visible reasons in general, it 
is a well known rule with Mimansa writers, that where 
it is possible to find a visible reason for a thing, an 
invisibl reason should not be assumed ; for a visible 
reason does not clash with the spiritual sanction called 
Apurva. 
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Rule 4.— An usage holds good tf not influenced by 
any improper cause or perverse motive. 

This proposition goes under the name of Padartha- 
prabalya Adhikarana, as I have already told you. The 
name perhaps is not quite appropriate. Kumarila 
Bhatta, as a general rule, never recognizes the nomen- 
clature of the Adhikaranas, The name, however, may be 
justified in this way. Padartha is an established thing 
or established fact. Usage also is an established fact. 
An usage is not properly an usage unless it be a settled 
or established tact. Therefore the name Padartha- 
prabava Adhikarana may well cover the rule enun- 
ciated. There are three Sutras which are usually 
supposed to be the constituents of this .\dhikarana. 
Literally they are as follows : 

“ Non-contradiction hes in non-condemnation by 
the wise : is that your position ?"' 

“ Not that, because there are the limits o: the 
Shastras. ’’? 

“ But the thing is, cause not accruing, an usage is 
to hold good.” " 

Savara Swami takes all the above three Sutras 
together as forming one topic (Adhikarana’. According 
to him the proposition in the first Sutra, “Non-contradic- 
tion lies in non-condemnation by the wise’ is thrown 
out as the suggestion of the sound conclusion on the 
subject, which is formally enunciated in the concluding 


proposition viz., ‘no (improper) cause accruing an usage 
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holds good.’ Thus according to this view the inter- 
mediate Sutra: ‘Not so, because there are the limits of 
the Shastra’ embodies an objection (Purva puksha) which 
is refuted. The sense of the whole according to this 
view is this: Says the objector “you can not in your 
zeal to uphold matters outside the Vedas (ashabda) go 
so far as to say that the mere fact of a want of 
positive condemnation by well-informed personages is 
enough to enable you to take a thing to be not con- 
tradicted by the Vedas and therefore fit to be presumed 
as valid.” The objector continues, “No, certainly you 
cannot hold so, because where there will be the rules of 
your Shastra prescribing this and that limit 9” To this 
the affirming side answers: “Well there may be the 
limits of the Shastra to the contrary, but when an 
usage has become a settled fact it must hold good if no 
improper cause is found at the bottom of it.” 

This is tbe logical effect of Savara Swami's view of 
the Sutras. He, however, gives an example which does 
not throw any light on the broad features of the rule. 
The example proceeds upon the supposition that the 
usage must be one necessitated by Shastric or religious 
considerations ; and that all that is meant by over- 
ruling the objection which requires an usage to be within 
the limits of the Shastras is, that when such limits are 
only in the nature of rules of procedure, they are 
to be ignored in favour of usages of a substantive 
character. As for instance the Vedas have it : “Make 
the Vedi and then recite the Vedas.’ Now an usage has 
sprung up of performing achman (sipping water with 
suppressed breath) between the act of making the Vedi 
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and of reciting the Vedas. This usage can not be dis- 
carded but it must prevail, notwithstanding that it cont- 
ravenes the rule of procedure presented by the Vedas. 
This is the way that the broad proposition in favour 
of usages was somewhat narrowed by Savara Swami's 
illustration of it. 

Kumarila Bhatta at once sees the fact that the 
Swamis treatment of the subject isone in which the 
illustration is made to whittle away the rule. Bhatta 
says that the first two Sutras form one topic—the topic 
of religious or ceremonial usages, and that the last Sutra 
forms by itself a separate topic relating to worldly 
usages. He says, of the first and the second Sutras, the 
former is the refuted objector (Purvapaksha) and the 
second is the final conclusion (Siddhanta). According to 
him the objector suggests that religious practices and 
doctrines not condemned by the Bauddha teachers 
should prevail. That against this contention the affirma- 
tive side maintains that Bauddha practices and doctrines 
thougli not condemned by the wise, can not hold good 
because they are not within the limits of the Vedas. 
Having thus safeguarded the rules of religious practices, 
Bhatta unhesitatingly affirms that the object of the third 
Sutra is to allow freely worldly usages affecting business, 
subject only to the limitation laid down by the Drishta- 
mulaka Adhikarana v/z., that a gross or perverse motive, 
such as covetousness and the like, vitiates a text. At 
first sight it appears to be a stretch of language to 
understand the words ‘Karanagrahana’ (not taking 
cause) to mean not presenting any improper cause. 
But all the commentators have taken it in such a sense, 
so there can be no question about it. How and wherein 
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Bhatta differs from Swami is stated by Pandit Rameshwar oppsiaetate 
Suri explains 


Suri, the author of the Subodhini Vritti, in his note to the difference. 
the 7th Sutra, chapter IH, Book I. 
The Pandit in the said note first explains the reason 
why an usage is taken to be authoritative. The reason 
suggested is indeed a subtle one. It is said that the 
validity of an established usage (prasiddha padartha) 
requires no proof. Because proof is necessary only of 
that which seeks recognition. That which has been 
recognized needs no proof. Then the note goes on :— 
“In this matter the Vartikkara (Kumarila Bhatta) has 
constructed the Adhikarana differently, as the Purva- 
paksha assumed in the Bhashya (Savara) is not proper. 
The first of the Sutras is not a part of the conclusion, 
but is the Purvapaksha against the view that such of the 
sayings of Sakya (Buddha Deva) as are not disapproved 
by the wise should be accepted as authoritative. 
According to Kumarila the next Sutra “that cannot be, 
because there are limits of the Shastra” is the Siddhanta 
(conclusion)’.* Pandit Rameshwara Suri after giving 
some illustrations from Bhatta’s work of the above 
position, proceeds to explain Bhatta’s view of the 7th Oa i 
Sutra ‘apiva karana &c' as follows : 7th Sutra, 
1 Aamar owarsfathegéaeaa nR iaman 
q mimaa aa fral naruga Fuse MNs- 
Maeva yAaly | 
2wa aftasrasae afacan (ariteqége 
eaaa 1 xEtasfeaferay raan aff ana faer- 
Osfaeafafa Gefa yiraq werk) faea zax fafafa 
aa amaaa waar aqua wafafai fagmafa, a 
nrerafortwenfata | 
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“This Sutra ‘apiva karana &c’ is an independent 
nes det Adhikarana to establish the validity of sadachara (un- 
usage. objectionable usages), the other side having denied the 

validity of such.' The validity of these is established 
subject to the condition that they are not vitiated by 
motives directed against the general religious sense 
of the Aryas, this condition being implied by the 
words karanagrahane (not admitting of such motives 
&c. &c.)” 

The above extract shows Pandit Rameshwara’s 
explanation of Bhatta’s views. But better it hear 
Bhatta’s views from his own mouth. He first shows 
that even sound rules of conduct embodied in Bauddha 
books cannot be accepted by reason of the Adhikarana 
which according to him Sutras 5 and 6 make out. Then 
he lays it down: 

“If the purpose of these rules of conduct can be 
clearly made out by some other Shastra of our own, 
then being so made out, those inferior Bauddha 
Shastras become useless,’ Then Bhatta proceeds : 

“Therefore teachings outside those expressly con- 
tained in the Vedas and the like can not be disregarded 
as unproved ; hence the Sutra “Apiva karanagrahane 
etc. ? 
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He next explains that the doubt (Purvapaksha) of 
this Adhikarana is, whether usages in order to be valid 
should be usages observed by the well-informed 
(shishtachara). In the course of this discussion Bhatta 
enumerates a series of acts, recorded in the Puranas 
and the Mahabharata, of heroes and persons of a sacred 
character, which are manifestly improper and unfit to 
be followed. (See Tantravartika, Benares edition p. 128). 
They are intelligible only by referring to special and 
exceptional circumstances. 

Reviewing these matters he observes :— 

“Who are well informed ?—Those whose actions 
are sound.” 

“Then whose actions are sound ? Those who 
are well informed.” 

This leaves us where we were. ’! 

He then examines whether the theory that conscious 
satisfaction (atma tusti) can be taken as a test of the 
soundness of practice. He says that although 
Manu mentions conscious satisfaction as a test, others 
deny it.? He himself shows that conscious satisfaction 
is not a reliable test.* 
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He solves the difficulty as follows :— 

The word ‘Karanagrahane’ indicates that an usage 
should be free from the imputation of being of other 
than a Vedic origin—in which the desire for heavenly 
bliss is at the bottom. Therefore the word ‘Karana- 
grahane must not only mean the absence of non- Vedic 
and improper motives, but that it also means that 
the acts forming the usage must be such that a true 
believer in the Vedas would be likely to perform as 
a matter of duty.' 

You should remember that the question which 
has mainly engaged the attention of the commentators 
with reference to this Adhikarana is not whether an 
usage directly contradictory to the Vedas or the 
established Smritis can pass for good law. For when 
this is the case the usage must be disregarded. The 
question which has been discussed in this Adhikarana 
is, whether constructively an usage is to be held as 
not contradictory to the Vedas, simply because 

Usage 's om. it is not condemned anywhere ; or in order to presume 
ahaa some- non-contradiction, the usage must be positively recom- 
mended somewhere. Kumarila Bhatta inclines to the 
view that there should be an indication of a recom- 
mendation in some shape or other. But if the three 
Sutras be construed together as is done by Savara- 
Swami—then this is not necessary ; a mere apsence 
of kopa (condemnation) on the part of informed and 
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good men is enough. Bhatta accepts this view as an 
alternative. He says :— 

“If the three Sutras be taken to form this Adhikarana, 
then with an eye to the Shishtachara (practices of the 
wise) of the Aryavarta, doubts as to validity or in- 
validly thereof having arisen, the author suggests 
that the absence of condemnation by the wise should 
be the test. Then the matter stands thus.”? 

“The Shishta wise teaching) of Sruti and Smriti is 
that which is not contradicted by these latter, 

“Such teaching has an authoritative character, 

“If such wise teaching go against then the validity 
is negatived, 

“Tf it (‘Shishta be indifferent (wanting in condemna- 
tion; then too an usage is not invalidated thereby.’’? 

I ask you to mark the last sentence wherein Bhatta 
admits, that positive approval by those learned in the 
Sruti and Smriti is not necessary to give validity to an 
usage. It is enough if they do not positively condemn it. 

Colebrooke has the following upon this Adhikarana: ~ 

“Usage generally prevalent among good men and 
by them practised, as understanding it to be enjoined 
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and therefore incumbent on them, is mediately, but not 
directly, evidence of duty ; but it is not valid, if it be 
contrary to an express text. From the modern pre- 
valence of any usage, there arises a presumption of a 
correspondent injunction by a holy personage who 
remembered a revelation to the same effect. Thus 
usage presumes a recollection which again presupposes 
revelation. Authors, however, have omitted particulars, 
sanctioning good customs in general terms: but any 
usage which is inconsistent with a recorded recollection 
is not to be practised, so long as no express text of 
scripture is found to support it.” ' 

With regard to the condition that an usage should 
not be contradicted by the Sruti or by a valid Smriti, 
you should understand, that an usage is contradicted 
by the Sruti only when it is contradicted by any obli- 
gatory text of it. It is not contradicted by the Sruti 
if only there are Arthavadas and the like opposed 
to it. There are many things in the Srutis and the 
Smritis, which are in the nature of an Arthavada or 
Pratipatti-karma (incidental acts), and as such, are not 
Vidhis. Usages which may have sprung up subse- 
quently in supersession of such matters cannot be 
regarded as being in conflict with the Sruti, and are 
therefore perfectly valid. In a passage of the Bnhat- 
naradiya Purana there is a mention of anumber of such 
matters which, though permitted by the sacred books, 
have been superseded by the practice of the Kali 
Yuga. Then, again, this Adhikarana supplies one of the 
means of determining between the authority of one 
Smriti text and another which may be in conflict with 
each other. In such a case, if the rule contained in one 
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ot the texts is found to be in actual operation as a 
matter of usage and the other to be out of use, the 
former will prevail. 

In this connection the doctrine, called the doctrine 
of factum valel, as laid down by Dayabhaga, and the 
doctrine of vov populi, as enunciated by Yàjnavalkya,’ 
and emphasised by the Mitakshara, deserve examina- 
tion, In the first place, it should be observed that Jaimi- 
nis maxim in question viz., the maxim regarding the 
force of usages (called facts) very largely applies to 
matters of quasi-law, such as are described to be Manu- 
shya Dharma (social duties) and as Pratipitti-karma 
(incidental duties) in several Adhikaranas of his work. 
Now as regards this class of matters, there can be no 
difficulty to give effect to usages which may have 
grown up in supersession of old rules in respect of such 
matters. These rules are only in the nature of moral 
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rules or rules of prudence. They must yield to force - 


of usage recognised by the positive law on the one 
hand and to the general public opinion on the other. 

It will be shown in detail how the Padarthapra 
balya Nyaya and the Holaka Nyaya are largely utili- 
sed directly or indirectly by the digest writers. 

Rule 5.—Matters sanctioned by the Shastras should 
have preference. 

The Adhikarana? is very narrowly put by the com- 
mentators as bearing on the limited question of verbal 
usages. But you will see that the two Sutras of this 





Adhikarana are in continuation of the topic of the last 
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Adhikarana, which deal with the subject of usages in 
general. As the preceding Adhikarana is general cover- 
ing questions of the customary sense of words as well as 
customs and usages regarding conduct, so this Adhi 
karana relates to conflicts of usages in general 
including the question of conflict of verbal usages 
as well as conflict of usages regarding civil life. 
Kumarila Bhatta, no doubt, discusses the questions 
of conflicting verbal usages under this Adhikarana.' 
But he maintains the wide character of the rule 
as including usages in general enunciated. He sup- 
ports the rule by the following argument: “ Smriti and 
usage conflicting, doubt arises as to whether they are 
co-ordinate or unequal. To regard them as co-ordinate 
would create confusion, although they are traceable to 
a common source the Sruti). ? So I have enunciated 
the rule as follows: Between two conflicting usages 
(either verbal or otherwise) that which conforms to the : 
Shastra is to prevail. 

The Sutra introducing the Adhikarana as by an 
opponent runs thus :— 

‘If in them (facts established by usage) no disagree- 
ment be observed iwith the Vedas‘, this would give rise | 
to the confusion of co-ordinates.” The meaning of 
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this is that, if you accept the principle of every fact 
established by usage to be valid on the supposition 
of being consonant to the Vedas, then all such facts will 
be in a co-ordinate position with equal weight, and in 
that case how will you discriminate between them 
if there be conflict among them ? The answer is given 
as follows : 

“(There will be no difficulty in preferring one to 
another by considering) which of them is found in the 
Shastra or is borne out by its principles.”' The meaning 
is, that in case of conflict between two usages, that one 
which is found in the Shastra or is conformable to it 
should prevail. You will observe, however, that an 
usage wholly outside the limits of a Shastra would be c nfict he- 
perfectly valid by the preceding Adhikarana, if there oo 
be no other usage in rivalry to it. The consideration of 
Shastra comes in, when there is more than one usage on 
the same matter and in the same locality. In the same 
locality and with regard to the same community, two 
conflicting usages should not be tolerated. One of 
them must be eliminated by the aid of the Shastra. 
But, on the same matter, there may be two different 
usages in two different localities or with regard to two 
different communities. Jaimini would not regard these 
differences as conflicts. That in such a case there is no 
conflict but merely differences of application, is shown 
by Jaimini in chapter IV of the second Book, beginning 
from Sutra 8 downwards. In these Sutras, he makes 
out that the different practices of the different Shakhas 
are merely different applications of the same Vidhi. 
Kumarila concludes his discussions on this topic by the 
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observation that, in order to determine whether an usage 
is in accordance with the Sruti, the secondary means of 
proof should not be disregarded, such as figurative 
sense, splitting of sense &c. He also says, that in cases 
of doubt, the benefit of the doubt should be given in 
favour of the usage which savours of a Vedic character. ' 

“If both the Vedic conclusion and Laukika (popular) 
conclusion be clear and selfevident, the former pre- 
vails without saying. Thereforethat conclusion which 
is arrived at by Shastric materials alone is superior and 
can not be placed on the same footing with usages of a 
restricted, far-fetched and mixed character.” ? 

Having disposed of the fifth rule, I should have in 
turn taken up the sixth now, following the order in 
which they occur in Jaiminis Book. But it would be 
convenient to take up the rule of the Samanya Sruti 
Kalpana or Holaka Adhikarana at this place, reserving 
the sixth rule regarding the use of foreign words to be 
dealt with later on. 


ed 
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Rule 7.—An usage or Smriti must be reduced to 
the short, simple and general form of a Vedic Vidhi. 

The Padartha-prabalya Adhikarana establishes the 
validity of usages in general, provided they are not 
vitiated by any perverse motive or the like. The 
Shastra-prasiddha-padartha Adhikarana lays down that 
in case of conflict between usages that which conforms 
to the Shastra is to prevail. But usages are often cum- 
brously expressed and they are often observed only by 
certain sections of the people or obtain only in particular 
parts of the country. By the Padartha-prabalya Adhi- 
karana when they are not contradicted by the Sruti, 
a presumption is to be made in favour of their validity. 
The question arises how is this presumption to be 
madey Is everything in connection with the usage to 
be embodied in the rule of law to be presumed? Again 
-if it obtains with particular sections of the people or 
in particular parts of the country, should the rule to be 
presumed, be in a particularized and limited shape ? 
‘These questions are answered by the principle stated 
in the above rule, which says that the Vidhi to be 
presumed should be a simple and general one. Such a 
solution, however, raises another very serious question 
viz. if a general Vidhi applicable to every place and 
to every person is to be presumed, even when 
the custom or usage is really local or tribal, then the 
effect is to abolish local or tribal customs. Not only 
this, there would be the further effect of bringing into 
existence general rules in the place of what were 
intended to be local or tribal. 

The Mimansa mode of treatment of the subject, 
however, prevents the above difficulties. The Miman- 
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sakas always keepin view the distinction between a 
general Vidhi embodying a general principle, and Vidhis 
which provide the mode of the application of such a 
general Vidhi to particular cases. The Vidhis of the 
former class are called Utpatti Vidhis, and those of 
the latter class are called Viniyoga or Prayoga Vidhis. 
The Utpatti Vidhis can never be local or tribal, but the 
Viniyoga or Prayoga Vidhis are from their very nature 
local or tribal. The Mimansa idea is when you enunciate 
a rule of law regarding any usage or custom, you 
should make tt general as inculcating the principle of 
it, leaving it to be extended to any place and to anv 
people. But it does not follow from it that, as a 
matter of fact, it obtains universally. 

With these preliminary remarks, now let us examine 

the Samanya Sruti-kalpana or Holaka Nyaya. 

The word Holaka means ‘the spring festival’ 
ee named /7oli. I shall, first of all, give the Sutras com- 
maxim, posing this Adhikarana, and then consider their effect 

as discussed by the commentators. The Adhikarana 
begins with the suggestion of the opponent, ‘if a pre- 
sumption is necessary) a presumption co-extensive with 
the usage would do to make it authoritative.’ The 
opponent means to say that, if there be an usage 
forthe Holi orspring festival for the eastern part of 
India, it may be simply presumed that the Veda enjoins 
that the Hol: festival should be performed in the east 
only. 

The answer Is : 

“ No, a duty should be a duty ofall men following 


1 WEA SANA AAPM TAG Ala | Jaimini I. iii. 15. 


Google 


— 


THE FOURTH LECTURE. 255 


ithe well-known) characteristics of an injunction (to 
which it is to correspond.)"! 

“The application of the injunction must be guided 
by the facts observed.’’? 

“It may be named after a particular place with 
which it may be associated. ’’* 

“Tf you say that it can not apply to another 
place.” * 


“Why not, a name is a name from association, just 
as one would say this is of Mathura.’’* 


“Again there is no modifying indication of the 

eternal Vidhi.” ® 
: “The act of dutv has a direction as in the case of a 

sloping place.’’? 

“An act of duty remains the same by reason of duty 
being a virtue of the person.” ` 

All these Sutras lead to the conclusion that where (enclusion. 
there is a local usage. the presumption that is to be 
made, is not of the existence of a local Vidhi. The 
Vedas know no local Vidhi. According to the universal 
character of the Vedas, the Vidhithat is to be presumed 
will be a general Vidhi not restricted to any place. 
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But a general Vidhi is not to be applied in all places 
and with reference to all persons ; but according to the 
facts observed in each case. Then it comes to this that 
the Vidhi will be general, but the application may be 
local. But even when the application is local, duty 
being a personal obligation, it follows the person wher- 
ever he goes. 

Thus if the festival of the Holi prevails among the 
people of the east, and if they migrate to the 
west, there also it will be their duty to celebrate 
the festival. Accordingly a custom is never strictly 
local. It is in theory universal, but in practice 
and application it may belong to a particular family. 
The commentators generally support this con- 
clusion, although the particular lines of discussion 
followed by them are not very clear as to their drift. 
But even as regards the restrictions to particular classes 
they are of achangeable character. The people belong- 
ing to a class may in course of time give up one set of 
usages for another. The views of Kumarila Bhatta 
on the topic are thus given by Colebrooke. “Nor are 
rituals and law institutes confined to particular classes, 
though some are followed by particular persons prefera- 
bly to others as Vashishtha by the Bahvrich Shakha of 
the Rik Veda.; Gautama by the Gobhiliya of the same 
Veda; Shankha and Likhita by Vajaseneyi; and 
Apastamba and Baudhayana by the Taittiriya of the 
Yajur Veda. There is no presumption of a restrictive 
revelation, but of one of general import. The institutes 
of law and rituals of ceremonies, were composed by 
authors appertaining to particular Shakhas, and by them 
taught to their fellows belonging tothe same and have 
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continued current among the descendants of those to 
whom they were so taught.”! 

The above is the substance of the passage from 
Tantravartika extracted in the footnote.? Bhatta 
supports the conclusion of the Adhikarana by the Sarba- 
dhikara Nyaya (the principle that every one is com- 
petent to perform a particular religious duty).* But 
according to Bhatta’s own exposition of Padartha- 
prabalya Adhikarana (usage principle) usages validated 
by that Adhtkarana are not religious duties but merely 
worldly duties. He says: 


“In usages called Achara (practice) other reasons 
than the spiritual reason being seen there is no 
Shastric evidence thereof, therefore—there being the 
connection of wealth and pleasure there is no religious 
character in them.” + 
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Therefore a local or tribal custom of a secular nature 
falls outside an Utpatti Vidhi which must be universally 
applicable. The Adhikarana in question which lays 
down that a religious ceremony, which is customary in 
the east must be taken to be universal, relates to religi- 
ous ceremonies. The very Sutra which follows—.Vilyasya 
alingalvat—the eternal not having particular signs— 
shows that the Adhikarana does not apply to local or 
tribal customs and usages of a secular nature. In fact, if 
the Adhikarana were intended to apply to local or tribal 
customs, the effect would be, the abolition of all such 
customs by generalizing them. This would place the 
Mimansa Shastra in opposition to the Smritis, such as 
Manu, Yajnavalkya and others. But this is far from 
the intention of the Mimansakas. Kumarila Bhatta 
expressly refers to Manu and other Smritis to strengthen 
his position regarding the Padartha-prabalya maxim or 
the maxim recognizing the validity of local customs. 
Bhatta says : “By the Smritikaras, among other things, 
it is admitted that whatever usage obtains among the 
good men of a place it is called S2zdachara (sound 
usage). ! 

It is clear, however, that although the Mimansakas 
leave room for local and tribal customs as regards 
worldly matters, in respect of religious matters they are 
decidedly opposed to the growth of local or tribal 
customs ; for, the maxim declares that in the case of 
such usages the Vedic Vidhi to be presumed must be 
generally worded by ignoring whatever might give 
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it a local or tribal colour. Thus according to the Holaka 
maxim a local or tribal usage is not recognised by 
the Veda, only the general element in it is recognised. 
Upon the whole, Jaimini’s Sutras without invalidating 
local or tribal customs, do not encourage them. The 
reason of this is obvious. Jaimini wanted that the 
whole of the Aryan community should be guided by 
uniform rules, and should not be divided at least in 
© matters of religious practices. You will see, however, 
that this discouragement of local differences in matters 
religious, has not proved very efficacious, as the points 
of difference between local communities are countless. 
As regards matters not purely religious, by the usage 
maxim, local or tribal customs which are not condemned 
by the wise are good, while those condenined are invalid. 
Jaimini takes no note of the condemned practices ; 
but recognises approved usages only. The great Manu 
enumerates all usages approved, condemned or indiffe- 
rent ; for instance, as regards marriages, he enumerates 
eight forms of marriages as a matter of fact. Of these 
eight, two—Paishacha and Ashura—he absolutely dis- 
approves; three of them he approves, and three others 
he practically treats as indifferent. The effect of the 
discrimination is, that not only those forms of marriage 
which are condemned have gone out of use, but that 
the indifterent ones have also been discarded ; and even 
of those which are approved, such as have become 
out of place according to circumstances have also 
mostly disappeared, and now only the best one viz., 
the Brahma form of marriage more or less prevails. 
Similarly having described twelve description of sons, 
Manu in a manner expressed a disapproval of the last 
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six kinds of them and these have gone out of use ; and 
of the remaining six also, four have generally fallen into 
disuse. Such isthe way in which unwelcome customs 
disappear, even without the help of a mixim like the 
Holaka. 

The rule 6.—An authorized matter expressed in 
foreign words, must be understood in the sense that 
those words bear in the foreign langunge. 

I have already told you that the Sutra, to which the 
above proposition is attributed, does not expressly con- 
tain any reference to any Mlechha (foreign) words. So 
it seems that originally no language or civilization other 
than that of Arvavarta had made any impression upon 
the Indo-Aryans. But at the time that Savara Swami 
wrote his commentary, some foreign influence has 
affected the Brahman literature. But such an influence 
had not assumed any aggressive form. It was evidently 
received in a spirit of welcome. It appears, however, 
that later on foreign influences became aggressive, and 
the result was, that the Indo-Aryan community became 
strongly conservative and began to cultivate a zealous 
swadeshi spirit. Thus we find that Kumarila Bhatta 
never loses a single opportunity of condemning Mlechha 
language and Miechha usages. His attack upon the 
Bauddhas are also very marked. In his discussions on the 
Shastra-prasiddha-padartha Adhikarana Bhatta says: 

“It is foreign (Mlec ha expressions) that by false 
similarity to pure expressions produce error and weak- 
ness and thus leads to substantial delusions.” ! 
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In this Adhikarana the position is such that it Is 
impossible to dispense with foreign words and their 
foreign meaning. This is explained by Bhatta. He 
introduces this Adhikarana by the following sloka : 

“Those words which are not current with the 
people of Aryavarta : Whether such words should or 
should not be understood in the sense in which they 
are used by the Mlecchas ?”! 

“If by grammatical manipulations, following the 
Nirukta, a sense can be made, whether such sense 
should be preferred or the whole thing should be 
understood as it is understood by the Mlecchas 9’’? 

Later on he answers the above questions as follows : 

“Expressing parts of sacrificial duty, corrupt Aryan 
words are distinctly found. Why then can not such 
parts of duty be sanctioned in Mleccha language ? 
This holds good in the absence of any indication to 
the contrary. Thus the terms Pika and Nema and 
others like them are settled by the learned.” 

“Choditam means taught, or employed or incorpo- 
rated into a transaction. Matters first settled by the 
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Mlecchas, were subsequently known by the Arvas or 
by those who knew both the languages.” 

The above clearly shows that the question is not 
simply a verbal one, it really relates to the adoption 
of Mleccha usages as valid when such usages are 
referred to in the Shastras. In fact the question of 
the meaning of the term Pika arises in connection 
with an usage of giving dakshina (present to the 
priest) of a black cuckoo. In the Shastra Prasid- 
dha Adhikarana terms are taken into consideration 
which have conflicting senses, one sense according 
to the definition of the Shastra, another according to 
vulgar or Mleccha usage; for instance the terms 


vava (barley), baraha (a pig}, have each a meaning 


according to the Nirukta (Shastrik terminology), but 
they also respectively mean friyangu a particular 
weed other than yava, and vyasa a crow in some 
provincial dialects. By the Adhikarana referred to 
which lays down that in cases of conflict a Shastrik 
usage is to prevail over a popular usage, the words are 
taken as defined in the Shastras to the exclusion of 
the popular meanings thereof. But in the case of the 
Pika the word is foreign and it has only one meaning, 
therefore there is no help taking it in this meaning. 

I have given you seven general Adhikaranas specially 
bearing on the Smriti and usage laws. There are two 
others, the last but one and the last of the chapter which 
also requiresome explanation. These are respectively 


ee ee aMi iM a aMlŇÃI iS 


1 Afk yae a nga ar FRIAR, | 


eSxqun que emfas: afar s Do. p. 158, 


THE FOURTH LECTURE, 26 


toe 


called the ‘Shadhupada Prayuktaja Adhikarana’ and 
‘Lokavedayo Shabda <Aikyata Adhikarana’ including 
Akritishakti Adhikarana ; the former meaning ‘the topic 
of the purity of language’ andthe latter ‘the topic of 
the identity of popular and Vedic terms.’ 

In the former topi: the principle laid down is that, 
in sayings which represent usages, if vulgar terms occur 
wanting in precision of idea, pure words having a 
precise meaning which correspond to them should be 
substituted to make out their sense. For example, in 
vulgar expressions you find the terms ‘gavi, gouri, 
gopalika etc.’ used in relation to cows in various shades 
of meaning. The Sanskrit word ‘gau’ has a precise 
meaning. This being the case, in the place of those 
vulgar words, the worl gau should be substituted. 
Apart from the consideration of precision, to allow 
the use of a number of words to denote the same idea, 
would be creating confusion. This is the rationale of 
the Adhikarana. Sri Bhatta Sankara reads it as laying 
down the principle that a multiplicity of synonyms is 
barred by a single appropriate term. He puts it shortly 
as follows : 

“Many words are barred by one.”! The Sutras on 
the subject are the following :— 

The objector suggests: ‘As regards matters of 
common usage (Prayoga: the Shastras do not recognise 
their sacred origin (utpatti), therefore the words used 
therein follow no law.”? 
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The author answers : ‘(There must be sume principle 
regarding such words) as all words proceed from human 
efforts and therefore, merit and demerit attach to 
them.” ! 

“Many words to signify one object are not pro- 
per.” 

“In such cases (7. e. when there are many vulgar 
words indifferently applied to the same thing) the real 
meaning is made out only by special reference (to 
rules).” ? 

The short point of the whole of this discussion is, 
that where there are on the one hand many vulgar 
words and on the other a pure Sanskrit word applicable 
to the same thing, the sanskrit word being pure and 
precise, should be adopted to interpret the language of 
popular sayings. 

Inthe other topic—that regardinz the identity of 
sense of the same words occurring both in the sacred 
books and in popular language, the principle laid down 
is, that they are identical in sense only as regards the 
general denotation (Akriti). Bhattasankara reads this 
Adhikarana as stating that, when a word has acquired 
various shades of meaning, it should be understood in 
its general sense which is one and the same. He puts 
it shortly as follows : 

“ A single sense bars many senses.” * 


1 ae naaf unae afaaa_| Jaimini. I. iii. 25. 
2 WATT ATA | Jaimini. I. iii. 26. 
3 WF Mea nimadaq BF | Jaimini. I. iii. 27. 
4 SARARAN IA | 


Google 


—— = e — e ee ee ee aM—aaoamaM - — - = ~ 
i — = _ casey 
à — - 


— — 
—_ ae — 


THE FOURTH LECTRUE. 265 


In the phraseology of logic every general word has æ 
connotation and denotation. For instance, the word 
‘cow connotes all varieties of cows ; but it denotes a 
class (Jati) excluding all differences between one cow 
and another. In its connotation the word comprehends 
many a species of cows. In its denotation it only 
indicates an abstract idea common to all species. 

According to Mimansakas ‘Akriti means denotation 
and ‘Vyakti’ means connotation. The Akriti Adhikarana 
lays it down that one and the same word occurring in 
the Vedas and in popular language, agree in meaning 
only in so far as the Akriti (the general sense) is 
concerned, and not in respect of Vyakti (special sense). 
The Sutras on the subject are as follows, The 
opponent says: 

“ Expressions of popular usage having the character 
of Vedic commands in every respect the terms of the 
one must be identified in sense with tlie terms of the 
other.” Further he argues : 

‘Because (generally) operative terms (Shapdas) do 
not necessitate the use of any particular thing. ’? 

“Yet sometimes it is seen that operative terms 
require the use of a particular thing.” * 

Thus the opponent says, terms of popular sayings 
must coincide in sense with the terms of the Vedas 
both as regards connotation as well as denotation. 
In other words, they are identical in every possible 
significance. The author says : 
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“ No, they are identical only in general sense (Akriti) 
as simply indicating a class of acts.” ? 

The meaning is this, that a term which occurs in the 
Vedas, may have acquired many peculiar additional 
meanings in course of time. But such terms must be 
taken only ina general sense and not ina special or 
particular sense. 

There are three points which press themselves on 
the attention of one who reads the chapter of Jaimini's 
Sutras (chapter III Book I.) on the snbject. The 
first point is and it Is a very striking point that 

Three atrik. JaiMini does not mention, even does not allude to, 
ing points. any Smriti work by name in this chapter. The 

second point is the vague way in which the maxims 
or Adhikaranas wherzin the rules are enunciated, 
are designated. The third point is that though the 
word Shastra is often used by the commentators, there 
is no definite idea given regarding its meaning. I am 
afraid a discussion of these points is not quite within 
my province. 
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LECTURE V. 


THE MIMANSA NYAYAS OR THE SPECIFIC PRINCIPLES 
OF MIMANSA CALLED NYAYAS (MAXIMS). 


Section I. Introduction to the topic. 


What a Nyaya or Adhikarana is, has already been 
explained. Colebrooke translates it into the English 
word Maxim. It is convenient to accept that transla- 
tion. A Nyaya or Adhikarana, from a lawyer's point of 
view, corresponds to what in our modern Law Reports 
is put down as the head-rote of a decided case, Of 
course, the way in which a Nyaya is arrived at, is diffe- 
rent from that in which statements of points decided 
by a Court of law in a litigation between parties are 
arrived at. A Nyaya is, in some respects, like the state- 
ment of a judicial principle by judicial savants, such 
asa maxim of Roman Law. But these statements, 
known as maxims of law, do not carry with them 
arguments pro and con, and do not purport to be 
the result of any such arguments. The Nyayas are 
characterised by a process of such arguments and form 
the conclusion fhereof. In this respect they resemble 
the head-notes of decided cases. 

I have given you before, how Colebrooke analyses 
a Nyaya or an Adhikarana. The following analysis 
is given by professor Maxmuller : 

“In order to discuss a subject more fully, and to 
arrive in the end ata definite opinion, the authors of 
the Sutras are encouraged to begin with stating first 
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every possible objection that can reasonably be urged 
against what is their own opinion. As long as the 
objections are not perfectly absurd they have a right 
to be stated and this is called the Purvapaksha, the 
first part. Then follow answers to all these objections 
and this is called the Uttarapaksha, the latter part ; 
and then only are we led on to the final conclusion 
(the Siddhanta). This system is exhaustive and has 
many advantages, but it has also the disadvantage, 
as far as the reader is concerned, that without a com- 
mentary. he often feels doubtful where the cons and 
the pros begin. The commentators themselves differ 
sometimes on that point. Sometimes again, instead of 
three, a case of Adhikarana is stated in five members, 
v1Z.— | 

The subject to be explained (Vishaya’. 

The doubt (Samsaya). 

The first side or prima facie view (Purvapaksha). 
The demonstrated conclusion (Siddhanta). 

5. The connection ‘Sangati).” 

It has been seen that the Mimansa general prin- 
ciples of interpretation called Sruti, Linga, Vakya and 
Prakarana correspond more or less to the modern 
general principles of interpretation called the Literal 
principle, the principle of interpretatf®n by Context 
and the like. The Mimansa Nyayas would corres- 
pond to decided cases falling under one or other 
of the last mentioned general heads. In fact, 
many of the Nyayas (maxims) are particular cases 
of the principles of Sruti, Linga, Vakya &c. Each 
of these last mentioned principles forms a stem 
from which the numerous Nyayas spread as so 
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many branches. Therefore a thorough knowledge of 
the general principles is necessary before one proceeds 
to examine the Nyayas. I believe I have made you 
familiar enough with them by the preceding four 
lectures, Savara Swami and Kumarila Bhatta explain 
the general principles at pretty great length. Of these 
two great Mimansakas, Bhatta being the later, proceeds 
more scientifically. He is, in fact, the leader of 
the Minansa Literature. He is tothe Mimansa what 
Sankaracharya is to the Vedanta. In fact, the two 
were brother workers in the general battle between 
Hinduism and Buddhism. 

As regards the two general principles, Sruti and Leading 
Linga, the rule propounded by Bhatta as well as by Yo% or 


phrase in a 
Savara is, first of all, to find out the leading word or text to be 


phrase in a text.’ And if that word or phrase is clear ae 
in meaning, then the text is a Sruti. For, when you find %4 Linga. 
the leading word or phrase which is the soul of the text 

to be clear in sense, the rest also becomes clear, read in 

the light of it. For instance, the words ‘Gdrhapatyam 
Uhatishthate which are the burden of the text ‘Aindrya 
Garhapatyam Upatishthate’*® being clear, the whole text 

becomes clear. Again where you find that the leading 

word or words of a text are not directly and definitely 
expressive, as, the word Dami in the text Barhi Deva- 

sadanam Dami,* the uncertainty has to be removed by 
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indications afforded by other words, either in the text 
itself or in other texts by the principle of Linga. 

Gaga Bhatta in his well-known work ‘Bhatta- 
Tarka- Pada, and Khanda Deva in his equally valuable 
work ‘Bhatta Rahasya, explain how in some instances 
the word or words expressive of the tense and mood 
are the leading words, and in other instances the words 
denoting the case are the leading words. For instance, 
when time or the manner of an action is the. essence of 
a proposition, the words expressing the tense znd mood 
are important But when the essential point is, ‘what 
is the object of an action’, the accusative case is the 
leading thing ; and when the essential point is ‘by whom 
an action is to be done, the instrumental case becomes 
prominent and so on. Thus the whole key of 
Mimansa interpretation is, to find out the leading 
word or words of a text as distinguished from 
subordinate words. If the meaning of such word or 
words is clear, it is a Sruti enjoining an action or 
defining a thing. If the leading words are traceable, 
but their meanings are uncertain, you have to find out 
the precise meaning. 

It is possible to arrange many of the Mimansa 
Nyayas under the heads of general principles. But, 
perhaps, it would be better to classify them partly 
with reference to the general principles, and partly, 
according to the nature of the purpose they serve. In 
this latter way, they may be divided into four 
classes. 

I. Those that relate to the interpretation of words. 

II. Those bearing on the construction of sentences 
and texts. 
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III. Those bearing on the interpretation of pro- 
hibitory and apparently conflicting texts. 
IV. Those of a miscellaneous character. 


Section II. Maxims relating to the interpretation 
of words. 


Class I. Maxims relating to the interpretation of 
words, may be subdivided into the following groups. 

Group A. Maxims of the nature of the Sruti 
principle as regards the interpretation of words, as for 
instance, those laying down that words are to be taken 
in their usually accepted or popular sense. 

Group B. Maxims partaking of the character of 
Linga principle showing either cases in which a word 
is used more or less in a technical or special sense 
indicated by the scope of the subject ; or cases in 
which the usual sense of the word is contracted, 
extended or varied bv the context, or where a figura- 
tive sense is indicated. 

Group C. Maxims allied to the principle of Vakya, 
laying down presumptions with regard to the number 
and gender of words. 

In the order of the classification I have made, I 
begin with the maxims of the several groups of class I. 


Class I. Group A. 


i) The maxim :—The sense attached by current 
usage is to prevail.' 

There is the Smriti text : “By achamana proceed 
to begin the ceremony.” Inthe Vedas the ceremony 
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is to begin not by achamana but by establishing the 
Vedi. Now there are two questions which arise from 
the above texts. First is, whether the meaning of the 
term achamana in the Vedas is different from the 
current meaning of the word. By the Adhikarana, 
called the Padarthaprabalya Adhikama, the current 
meaning of the word achamana prevails. The other 
question is regarding the varying modes in which 
achamana may be practised. As to this the conclusion 
is, that the current usage is to prevail and not the 
obsolete Vedic usage. 

(ii) The maxim :-—The popular meaning over- 
powers the etymological' . 

Take for instance the term ‘Aankaja’ (marsh 
grown). The etymological meaning is any thing that: 
grows in the marsh. But the popular meaning of the 
word is ‘lily, which is only one out of many plants 
grown in the moist. This latter sense of the term 
prevails. 

(in) The maxim: -The Sruti sense is not to be 
avoided. 

There is the text: “True way of worshipping 
Vishnu is to worship Keshava.” Now is the word 
Keshava to be understood in its literal sense or is it to 
be taken as indicating any form of Vishnu? The 
decision is, ‘the usual sense which strikes one at the pro- 
nunciation of the word is its meaning’. ‘If the word 
Keshava had not been expressly mentioned, adds 
Udichya Bhattacharya, ‘then there would have been 
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room for finding out the proper name by the Linga 
principle.’! 

(iv) Foreign words are to be taken in the sense 
which they bear in the foreign language, provided such 
sense can be rendered into Sanskrit. For instance, 
the foreign word /amarasa. Its meaning with the 
foreigners is lily flower. It should be taken in that 
sense, though such a sense of the word is not to be 
met with in the Nirukta (the Vedic vocabulary).? 

iv) When an ancient text (such as of the Vedas) 
and a modern text contain the same term, the term 
must have the same meaning.* 


Class I. Group B. 

(ij The maxim called the wooden sword maxim.‘ 

‘What is prescribed as a means to an action, is to be 
taken in a sense suited to the performance of the 
action. ® 

An illustration of this maxim is given in the 
following : 

Potsherd (kafd/a) in connection with a Yajna 
means a baking earthen vessel, it is not necessary 


I qa gamer: ) agua afgwiftfs Bui gaa sfa qe ane 
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Adhikarana Kaumudi, para 80. 
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that the vessel should have that particular shape which 
the word usually denotes. 

Sword (spha) in connection with a Yajna means a 
pushing instrument and not a cutting instrument, for 
a Yajna requires no cutting instrument. 

(ii) The Aruni maxim or the rel-coloured maxim. 

When a thing is presented to serve the purpose of 
an action and there are more than one adjective used 
in the text relating to the action, all the adjectives 
must be taken to refer to the particular thing and not 
to separate things to be implied. 

The maxim is illustrated by the text : 

‘He is to buy Soma with red-coloured, an year old 
and yellowish-eyed animal. ' 

In this text the adjective ‘red-coloured’ must be taken 
to refer to the animal as well as the other two adjectives, 
and not to something else to be implied; as for 
instance, cloth. That is, the sentence is not to be read, 
as if it were, he is to buy Soma with red cloth and with 
an year old and yellowish-eyed animal. For, that 
would violate the axiom of Laghava (simplicity). 
The maxim further teaches that the qualifications that 
the animal with which the Soma is to be bought should 
be red-coloured &c., are not to be taken as conditions 
precedent to buying the Soma, but as mere descriptions 
of the animal with which it is to be bought, to secure 
that it should possess a reasonable purchasing power. 

Savara Swami has a long discussion upon this 
maxim. 
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(iii) The maxim :—Words which are used in the 
Shastras ought to be taken in the sense attached to 
them by Shastric usage.' 

For instance, the word yava has two meanings. It 
means dar/ey and it also popularly means another kind 
of corn of the same species called Ariyangu. In which 
sense is the word to be taken ? As used in the Vedas, for 
instance, in the text yava mayascharu ? The answer 
is, the Shastra defines the word yava to mean barley, 
therefore the word must be taken in that sense and 
not in the other sense. Similarly when there are two 
usages covering the same ground, one that is prescribed 
by Shastra is to prevail. | 

(iv). The Sarvasva-dakshina maxim. 

If to interpret a word literally would make another 
word meaningless the former should be interpreted in 
a qualified sense, There is the text: —“In the Vishvajit 
sacrifice the priests shall have ‘sarvasva’ (the whole 
property} as presents ; in the Sarvajit sacrifice they are 
to have some trifling presents; in the Sarvamedha 
sacrifice they are to have the whole property as well 
as some trifling presents.” In this text if you construe 
the word sarvasva (whole property) literally, there 
would be no meaning in the expression ‘they are to 
have the whole property, as well as some trifling 
presents. Therefore the meaning of sarvasva 1s 
land and valuables excluding earthen pots &c.? 
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(y). The Phalachamasa maxim. 

When the context indicates a technical sense of a 
word, it should be taken in such technical sense and not 
in its literal sense. There is the text :—‘Among the 
priests the remnants of the koma fruit cup (Phala 
chamasa) should be distributed for food.’ 

The question is what is the meaning of the expres- 
sion ‘fruit cup’ (Phala chamasa‘. In its literal sense it is 
not food. But in its technical sense it means a cup full 
of barley, rice, oil and green bean together with a 
cocoanut ; the word phala signifying cocoanut and the 
word chamasa denoting a cup containing eatable things 
in general, barley, rice &c.' 

(vi). The maxim :—Multiplicity of sense to the 
same word must not be attributed. 

There is the text :—“The Aditya is the sacrificial 
post.” Here if the word ‘Aditya’ be taken to mean a 
post as well as the Sun, then two meanings are attributed 
to it. But if you take it as meaning ‘bright’ in this 
passage, then ‘brightness’ being a quality of the Sun, it 
would be only a shakti or samartha (force) of the same 
sense. Hence it should be taken here as meaning 
‘bright.’? 
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(vii. The Vyaktirachana maxi. 

Where a general word occurs in connection with a 
particular proposition, the general word isto be under- 
stood to stand for an individual object proximately con- 
nected with the proposition. There is the text :— 
“Perform the Aoma ‘saciifice) by the mantra called 
Agneyi.’ Now there is a class of mantras called 
Agneyi. Which of these is to be used ? Any of them 
indifferently? The answer is that Agneyi mantra is to 
be used which is found in the proximity of the text 
referred to. Just as, when one says ‘call cook’, the 
meaning is to call the cook in his employ and not any 
cook.' | 

(viii) The maxim called Vaiswadeva maxim.? 
“When two or more words have together acquired a 
symbolical meaning, they are to be taken in that sym- 
bolical meaning, and not in their natural meaning.” ? 

(ix.) The maxim called the Pranabhrit maxim.* 
“ The peculiar feature of one leading object belonging to 
a class may give name to the whole class.” 

Pranabhrit literally means feeling with life or inspiring 
life ; but the expression forms the commencement ofa 
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Mantra which is used in consecrating certain bricks. 
Hence the word has come to mean a kind of bricks. ' 
This is the way in which the word Ajjyani also has 
come to mean another class of bricks. 

Nanda Pandit in his Dattaka Mimansa refers to the 
Pranabhrit maxim to establish that, although the word 
‘substitute’ was primarily applied only to six descriptions 
of sons, it acquired an extended, secondary sense, accord- 
ing to which it includes all the twelve descriptions 
of sons. 

(x) The maxim called the Pillar sacrificer.? 
‘Where a word would be unmeaning except in a figura- 
tive sense, it should be taken in the figurative sense. ” 

(xt) The maxim:- Where a word is left vague, its 
meaning should be made definite by reading it with 
what follows.’* 

This is illustrated by the text: “He places 
besmeared pebbles of sand. Ghee is indeed light.”’ 

Here ‘ besineared with ghee’ is to be read. 


Class I. Group C. 


(i) The Grahaikattva (single cup) maxim or the 
maxim regarding general clauses. ° i 
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‘When a word is used in a text having the nature of Singular 
a general clause (Uddeshya Vakya), the singular number Seri 
includes the plural and the masculine gender includes plural. 
the other two genders. 

Although the word ‘cup’ is used in the singular num- 
ber in the text ‘He washes a cup, it should be under- 
stood that all cups should be washed. 

(i) The Pashvaikatwa (single animal) maxim or 
the maxim regarding the number and gender of words Single 

: i animal 
which enter into an obligatory text. masini: 

‘A word cccurring in an obligatory text ‘Vidhi 

Vakya) should be limited to the number, gender &c, 
which it grammatically bears in that text.’ There is 
the text :—‘By means of animals worship the Rudras’. 
Here the opposite side puts it- -as the Rudras are many 
so there should be one animal offered for each Rudra. 
Jaimini decides “ no, in the absence of anything to the 
contrary the number should be that indicated by the 
inflection.’ 

(ii) The duality of Habis maxim. 

Where the rule laid down in the one case is to govern 
another case, it is of no consequence that some of the Habis 
facts of the case in which the rule is stated are stated in ™*™ 
the dual number, whereas the facts of the other case are 
in the singular number. There is the text : 

“The two Aadis (barley and rice) of which the charu 
is to consist are to be anointed by ajya (a particular 
kind of Ghee) in the primary Putreshti Yaga.”"? 
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With regard to a secondary Putreshti Yaga it is 
said that the charu is to consist of barley. The rule of 
anointing the Aabi with ajva in the primary Yaga is to 
apply to the secondary Yaga. The question is: Is the 
propriety of such application affected by the fact that 
the Aad: in the one case consists of two things, whereas in 
the other of one thing only» The answer is—no, 
because the difference is with regard to an incidental 
matter. 

(iii) The Kapijala partridge) maxim. ? 

Partridge In a clause providing for infliction of suffering on 

oer a creature, if the object of the infliction is expressed 
in the plural number, the number should be limited to 
the lowest numeral which would make a number. For 
instance, in the Sanskrit, when there is a plural 
number, not more than three should be taken. This 
maxim is quoted in the Dattaka Chandrika. 


EXPLANATORY OBSERVATIONS ON MAXIMS RELATING 
TO THE INTERPRETATION OF WORDS. 


The maxims relating to the interpretation of words 
proceed from various points of view. Some of them 
Observations SUpply special rules according as the word is an 


rk the, adjective or a substantive or a verb. Some of them 
oregoin i i 
ie a are based on considerations as to whether the word 


is to be taken in its usual popular sense or in its 
etymological sense. And if it is to be accepted in 
a popular sense, whether that popular sense is to be 
the primary or the secondary phase of it. Again 
if it is to be taken in a secondary sense, whether that 
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secondary sense is a technical one, according to the 
peculiar nature of the subject-matter, or is a figurative or 
metaphorical sense. The maxims making the distinction 
between adjectives, substantives and verbs are peculiar 
to the Mimansa system of interpretation. ‘Those named 
Sphadi (the wooden sword) and the Aruni (the red- 
coloured, Nos. 1 and ii, Class I, Group B, relate to the 
distinction between adjectives, substantives and verbs. 
The substance of the wooden-sword maxim is, that 
where ‘a word represents a thing which is to be used in 
connection with the action enjoined by an operative 
verb, the sense of the word representing the thing 
should be so taken as to suit the action enjoined. 
If it has several connotations the word should be taken 
connoting that quality only which is required by the 
exigencies of the action. To illustrate this maxim 
by a modern legal expression I will refer to the 
word ‘Bench.’ That word is used to mean a bench 
for the Judge to sit on, and from this sense it has 
come to mean a court; so its meaning is not confined 
to the peculiar form of the seat called bench, but 
will mean a suitable seat for the Judge which may 
be a chair. This maxim is inculcated by Sutra 11, 
Chap. I, Book IIl. The Sutra literally translated is:— 

‘Material things being associated with an originating 
(action) are (to be taken as prescribed to suit the 
purpose of that originating action’.’ 

This broadly stated means, words which on the face 
of them purport to be subordinate to the principal 
word enjoining duty, are to be interpreted according 
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to the sense of the principal word. The principle of 
this maxim is the same as is stated by Maxwell in 
opening chapter II ot his Book : 

“The words ofa statute are to be understood in the 
sense in which they best harmonise with the subject of 
the enactment and the object which the Legislature 
has in view, Their meaning is found not so much in a 
strictly grammatical or etymological propriety of 
language, nor even in its popular use, as in the subject 
or in the occasion on which they are used, and the 
object to be attained. It is not because the words of 
a statute, or the words of any document, read in one 
sense will cover the case, that that is the right sense, 
Grammatically they may cover it; but whenever a 
statute or document is to be construed, it must be 
construed not according to the mere ordinary general 
meaning of the words, but according to the ordinary 
meaning of the werds as applied to the subject matter 
with regard to which they are used.” 

The name of the maxim is derived from the follow- 
ing text in which the first word is spha sword). 

‘The sword, the potsherds, the sacrificial vessel 
called the Agnihotra Havami &c., these ten are sacri- 
ficial weapons.’ ' 

The objector says that these words should be taken in 
their general popular sense, and should be indiscri- 
minately applied according to that sense. The answer 
is—no, Each of the terms should be applied according 
toa particular requirement of the Yaga so as to suit it. 
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So it appears, the word Sp4áå (a sword) is to be taken as 
meaning a wooden sword Fora Yaga requires only 
an instrument to push and not one to cut. The 
principal thing in the subject of the text is the 
performance of the Yaga. The mention of these ten 
weapons is a subordinate matter. Therefore, the words 
describing these weapons must be understood according 
to the scope of the subject matter. 

The ‘Red-coloured’ maxim comes next for con- 
sideration. Jaimini’s Sutras are always methodical. 
Having dealt with the imterpretation of subordinate 
words which signify objects or things, he goes on to 
discuss the question of interpretation of subordinate 
words which express qualities of things 7. e., which are 
adjectives. The maxim is : 

‘Qualifying words attached to the names of things 
which are the means to an action are simply descrip- 
tions of those things, and do not operate as conditions 
precedent to the action itself.’ i 

The Sutra literally translated runs as follows’? 

‘Inasmuchtas they have the same purpose, things 
and qualities thereof contribute to one and the same 
action as a matter of Niyama arrangement). The 
meaning is clearly this. Nouns are subordinate 
to the verb which constitutes the operative part of a 
text. Adjectives prefixed to such nouns cannot be 
separated from the nouns, so as to give them an 
independent character as constituting an essential 
condition for the performance of the duty. This is 
a very Important maxim. Suppose in connection with 
a duty enjoined, objects and persons are inciden- 
tally mentioned, with a statement of the qualities 
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which those objects and persons should possess. In 
such a case if each of the qualities had the force ofa 
Vidhi and formed an indispensable condition, then it 
would be simply impossible to perform the duty. 
For instance, in connection with the duty of marrying, 
Manu lays down that the bride should among other 
things have a name which is easily pronounceable, 
should have a gait like that of a swan, whose hair is 
gently flowing.' If these adjectives be taken as 
essential parts of the Vidhi for marrying, then in many 
cases marriage would be impossible. Therefore, the 
adjectives must be taken as mere matters of description 
as what is desirable and not as conditions precedent, 
affecting the question of validity of the marriage itself, 

The maxim in question is to the same effect. It 
relates to the following text from the first word of 
which it has taken its name. 

‘With a re.l-coloured, yellow-eyed, one year old 
cow Soma is to be bought.” 

The objector in effect says that in order to discharge 
the duty of buying Soma, vou must not only make the 
purchase with a cow which is yeliow-eyed and one yeer 
old, but that somehow or other you must give effect 
to the word ‘red-coloured.’ Is the ‘red coloured’ some- 
thing else than the intended quality of the cow ? 
The answer in the first place is, that the adject- 
ive does not relate to anything else than the identical 
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cow which is yellow-eyed and one year old. 
This is the question to which the commentators 
mainly direct their attention. It is, however, of little 
importance to us. The important part of the maxim 
is, that the use of the adjectives is a mere Niyama and 
does not touch the question of the validity of the 
purchase. Kumarila Bhatta says, that the expression 
‘red-coloured’ has not the force of a Vidhi in it. The 
other maxims regarding the interpretation of words 
do not call for any explanation. 
Generally, with regard to the interpretation of words, 
I may tell you here that according to the Mimansa 
system, strictly speaking, the term Artha (meaning) 
implies that signification of a word which it possesses 
by itself and is not derived from the power of other 
words-—Ananvalabhya-shabdariha.' Apadeva_ refers 
to this.? Thus according to the Mimansakas the sense 
of words made out by the context, that is, bv the Linga 
principle, is not strictly speaking its Artha but its 
Shakti ‘latent power). The sense of a word derived 
from the context (Linga) is usually called Lakshana- 
Artha. But as already indicated, even the Artha (mean- 
ing) of a word as contradistinguished from its power 
may be various—etymological, conventional, primary, 
secondary, technical, &c. This being the case, where 
the etymological and popular meaning of a word is 


identical and is its only meaning, there can be no 
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question raised as to its import, and the case becomes 
one of Sruti. 


Section III. Maxims bearing on the Construction of 
Sentences and Texts. 


Maxims of this class include those which relate to 
the principles of distinguishing vetween oligatory texts 
and non-obligatory or quasi-obligatory texts. These 
have been to a great extent discussed in Lecture ITI, in 
connection with the topic of the application of texts. 
Those maxims which specially relate to the interpreta- 
tion of the S:nriti law and usage law are also included 
in this class. These have been pretty fully dealt with 
in Lecture 1V, whichis specially devoted to the subject. 
Then again the maxims regarding negative Vidhis and 
conflicts of texts have been sepdrately arranged as class 
III which will be the subject of the next Lecture. 
Leaving out these several groups of maxims regarding 
texts and sentences the rest may be sub-divided under 
the following groups. 

Group A. Maxims of strict construction of texts and 
sentences ; that is, those which are mainly of the nature 
of the Sruti construction. 

Group B. Maxims of construction of texts and 
sentences by context ; that is, those which are chiefly of 
the character of Linga. 

Group C. Maxims involving grammatical construction 
as relating to the Vakya principle. 

Group D. Maxims of a somewhat free construction 


of texts and sentences ; that is, those which proceed 


more or less on the lines of Prakarana principle. 
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Now [I proceed to enumerate the maxims under 
each of the four Groups mentioned. 


Olass II. Group A. 


(i) The Garhapatya Nyaya or household-fire maxim. Strict 

This is the fundamental maxim of strict construc- Construction. 
tion. It has already been explained before. 

(ii) The Ratri satra maxim.! 

That construction is preferable which is nearer to Preference 
the literal construction, even though by it you get only eae ae 
a non-obligatory text and not an obligatory one. There 
is the text :—“That one is to live perpetually is 
excessively contemplated in the night.” Is this text to 
be interpreted as implying a Vidhi to the effect that 
one should pray in the night for having a perpetual 
bodily existenee ? Says the objector it should be so 
interpreted. For, says he, the object in view is not really 
to have perpetual bodily existence but to get heavenly 
bliss by the maxim called the Vishwajit. The Sutra 
leading to the conclusion is :—“The object is indicated 
by the principle of proximity’, which means that in 
applying arule of presumption, that is to be presumed 
which is nearer in form toa Sruti. Now next toa Sruti 
is Arthavada and next to it is Anusanga and next to that 
is Linga. Therefore the passage is to be taken as an 
Arthavada expressing the desirability of a long hfe for 
performing religious sacrifices. 

The above is the exposition of the maxim by 
Udeechya Bhattacharya. He has placed Anusanga 
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above Linga although generally Anusanga is regarded as 
a part of the Vâkya principle which is inferior to Linga. 
But the point of the maxim is that better to presume a 
passage to be an Arthavada than to be a Vidhi as 
implied either by Linga or Vakya. 

(iii) The Prastara-praharana-Nyaya or the maxim 
of throwing grass into the fire.’ 

This maxim lays down that words must be taken to 
mean what they express by vocabulary and grammati- 
cal inflection and not as mere stopgaps to complete a 
rhythm. 

There is the text “Suktavakena parstaram praharati” 
(he throws the grass by Suktavaka). The objector says 
‘hy Suktavaka’ means by making an intonation of the 
measure of a Suktavaka. The conclusion is that the 
expression ‘by Suktavaka’ means by intelligently 
reciting Suktavaka and not by making a sound like 
that of the Suktavaka. This maxim in fact illustrates 
the axiom that every word must be taken to have 
an intelligible sense according to grammar and 
vocabulary. 

(iv) The Rathakara maxim,? 

This maxim lays down that where there is a text 
on a doubtful point, we should stand upon the text and 
not indulge in speculative reasons, as in the case of the 
Rathakara being entitled to sacrifice, though he is of a 
mixed caste. 
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tv) The XNishàda-sthapati Nyâva or the low caste 

priest maxim.’ | E 

‘When a compound word can be construed as a 
compound of an adjective and a noun (Karmadharaya\, 
it should not be construed as a compound of two nouns 
(Tatpurusha) ; because the former combination is sponta- 
neous while the latter is far-fetched’. 

(vi) The Vaishwanara Nyaya ? or the maxim that 
subordinates merge in the principal. 

‘When a nuiber of particular clauses collectively 
reproduce the purpose of a general clause, the particular 


Clauses can not be taken to create separate obligations 


in addition to that of the general clause.’ 

(vii) The Arthavada maxim. 

There are clauses which are really parenthetical 
clauses in a Vidhi text forming a gloss thereof. 

There is the text: ‘Sacrifice a white animal to 
Vayu, he is an angry god”? Here the clause’ he is an 
angry god’ is a parenthetical clause descriptive of the 
divinity. 


Class II Group B. 


(1) The Mantra-linga Nyaya* or the maxim of 
implied Vidhis, | 

‘ Passages of the nature of Mantra ‘addresses and 
hymns) by their suggestive power imply Vidhis and 
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are capable of being regarded as concomitants of the 
Vidhis implied by them. 

(1) The Saptadasharatni Nyaya' or the seventeen 
cubits pillar maxim. 

When a statement of a subordinate character does 
not directly fit into the main obligation, in order to 
give it a useful meaning, it must be regarded as belong- 
ing to some incident of that obligation. 

(ut) The Nivita maxim? by which, of the state- 
ments in a series culminating in an injunction those 
which are only introductory to the injunction are to be 
treated as an Arthavada, as in the case of the Nivita text. 

(iv) The maxim that wearing gold ornaments and 
the like constitute Manushya Dharma {individual 
virtue).* l 

(v) The Mitha-asambandha Nyàya or the mutually 
unconnected clauses maxim. * 

‘A subsidiary clause (Guna Vakya) is not (generally), 
to be taken as subsidiary to another subsidiary clause 
because both are equally subsidiary to the main purpose 
and are thus co-ordinates.’ 

(vi) The Mithasambandha otherwise called the 
Varttraghni Nyaya or the mutually connected ciauses 
maxim.” 

‘When from the context it appears that a subsidi- 
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ary clause (Guna Vakya) is reciprocally connected with 
a particular subsidiary injunction .Guna Vidhi), it is to 
be taken as restricted to that subsidiary injunction.’ 

(vil) The Mushtikaranadi Nyaya or the maxim! of 
‘closing the fist &c. 

‘Where there are two or more subordinate clauses, 
one after the other, embodying conditions for the 
performance of an action elsewhere stated, these clauses 
are not to be read as successively qualifying each other, 
but as co-ordinate sub clauses, both equally bearing 
upon the action to which they relate.’ 

(viii) The Suktavaka maxim.? 

‘When a complex text consisting of parts indiscri- 
minately refers to two cases, so much of the complex 
text as is applicable to the one case should be applied 
to that case, and so much of it asis applicable to the 
other should be applied to that other.’ 

(ix) The Angangi Nyaya* orthe maxim of the 
subordinate and the principal. 

‘Where there is an isolated passage which is not 
complete, and requires to be attached to something 
else, it must be read into the texts regarding the 
intended main object. 

(x) The maxim of the Incidental* ; that is to say 
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the incidental is that which is of no eventual use 
though comprised in a transaction. 

The text is: ‘The whole animal is to be offered, 
but only the flesh is to be used for worship throwing off 
the blood and the intestine. Here blood and intestine 
can not be altogether avoided, though not required. 
They are Pratipatti (incidental). Thus if a Mimansaka 
Were present when the lady lawyer in the Merchant 
of Venice insisted on ‘not a drop of Christan blood 
but a pound of flesh only’ the Mimansaka would have 
met her by this maxim which made the shedding of 
blood incidentally necessary. 

(xi) The Abhikramanadi Nyaya!' or the stepping 
forward maxim. 

ʻA clause describing the manner in which an 
obligatory act is to be commenced, is not to be taken 
as optional, but as forming part of the obligatory act.’ 

(xii) The Amiksha Nyaya or the whey maxim.? 

‘An act which is described merely as incidentally 
following an obligatory act, is not an oviigatory act, as 
in the case of the Amiksha text.’ 


Class II Group C. 


(i) The Ekavakyata Nyaya* or complex sentence 
maxim. 

‘A complete sense makes a complete sentence, and 
where it is divided into two clauses, such clauses are 
interdependent upon each other.’ | 
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(ii) The Vakyabheda Nyaya' or the disintegration Disinte- 
of sentences maxim. eee 
‘When the sentences are parallel and co-ordinate, maxim. 
they should not be read into each other.’ 
(iii) The Anusanga Nyàya? or the ellipsis maxim. _ Ellipsis 
‘Where there is a number of incomplete clauses, "°*'" 
followed by one which is completed by a finite verb, 
this last should be read at the end of each of the other 
clauses to make them complete.’ 
(iv) The Angdapurvabheda Nyàya? or the maxim 
that a separate limb of a Vidhi has a separate sanction. 
‘Where there isa number of clauses, each of which 
is in the nature of a subordinate Vidhi clause, each of 
them should be construed as l.aving sepetely: the 
transcendental sanction. 
(v) The Tadadi-utkarsha Nyaya* or takeit forward ake it for- 
maxim. | ward maxim 
‘Where a preceding clause is wanting in something, 
and that thing is indicated in a following passage, the 
thing indicated may be read into the former clause by 
way of anticipation.’ 
(vi) The Tad- apakarsha ae or take it back- Takeit back 
wrd maxim. ward maxim 
‘When the reverse is the case, the reverse process 
should be adopted.’ 
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(vii) The Upavita Nvyaya or the sacred thread 
maxim.! 

‘When, between two descriptive clauses, a finite 
verbal clause intervenes, they are to be regarded as 
separate propositions, when there would be doubt as 
to there being an identical proposition as in the case of. 
the Upavita text.’ 

( viii) The Isau-shyeniyavishesha-dharmatidesha 
Nyaya or the maxim that references for details are 
proper between what are equal and similar.? 

(ix) The Maitravaruna maxim.* 

‘When an act is to be done and not assumed as done 
as in the case of handing over the staff to Maitra- 
varuna priest it is in the nature of an enjoined act and 
not merely a recited act retrospectively considered.’ 


Class II Group D. 


(i) The Krishnala Nyaya* or the black bean maxim. 

‘When, by reference, what is contained in one text 
is to be transferred to the subject matter of another 
text, the whole of the former text should not be 
bodily transferred, but such portions only as are not 
inconsistent with the latter text.’ 

di) The Kshameshti Nyaya* or the burnt offering 
maxim. 
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‘When a rule, in prescribing the mode in which 
an act should be done, enjoins that a certain quality 
should be thoroughly secured, it should be taken only 
to mean the securing of such a degree of thoroughness 
as can be reasonably expected.’ 5 

(iii) The Swara chip of wood) maxim!. 

‘When one construction would secure a convenience 
and economy, and another would impose labour and 
fruitless trouble, the former is the proper construction.’ 

(iv) The Samanasyat maxim. 

‘Where one thing is given to more than one person 
it must be equally divided among them in the absence 
of any direction to the contrary.’ 

There is the text: “In the ceremony of the 
exhibition of gold, let horses be given to the Udgatni, 
Prostotri, and Pratitotri,’ Such being the direction 
the horses are to be equally divided among them as 
the Sruti approves of equal division. 

(v) The Kaimutika maxim”. 

‘Rhetorical flourishes, meant to indicate that what 
applies to a remote case, a fortiori applies to a case 
close at hand, should not be literally understood. 


Class II Group E. 


(1) The Anritavada maxim’ or the maxim that the 
prohi pition of speaking untruth is positive law. 
‘The text, by which speaking falsehood 1s prohibited, 
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though seemingly, it is merely the recital of a moral 

law, should be read as a positive injunction. | 

(ii) The maxim of the absolute character of the 

three debts.' | 

Three debts ‘A text, which declares that a Brahmin has the 
maxit. . . . e: œ 

three fold duty of sacrifice, learning and maintaining 

the household, must be understood to enjoin thuse 

duties absolutely, and as belonging to all the three 


castes.’ 
(iii) The Udbhida and Chitra maxim”. 
Chitra ‘When a text only indicates the performance of a 
jaiii ceremonial act under a certain name, but there is no 
text forthcoming enjoining the act and there is no 
sanction, it is to be read only as a text of nomenclature.’ 
(iv) The Tad Vyapadesha Nyaya® or the simile 
maxim. 
Simile ‘When a text, if literally construed, would be 
ashen subversive of the main purpose (Pradhana Chodana), 
and when it is possible to construe it as a description 
or name, it should be so construed.’ 
Explanatory EXPLANATIONS OF THE IMPORTANT MAXIMS OF CLASS 
obser vations II. viz., THE CLASS REGARDING THE INTER- 
Stk ah PRETATION OF TEXTS AND 
maxims, SENTENCES. 


The interpretation of texts and sentences is con- 
ducted from various points of view. It may be with 
a view to prevent interference with the literal meaning 
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of a text. It may be for the determination of the 
meaning of a text where it is doubtful. In some cases 
it is for the purpose of settling whether a clause is to 
be taken as a complete simple sentence or it should 
be read together with another clause. In some cases it 
is necessary to distinguish between a reciting clause 
and an operative clause and also to distinguish between 
a subordinate clause and the principal clause. Again 
there are maxims based on the recognition of the 
difference between the direct, primary law (Sruti) 
and the derived common law (Smriti). These and the 
like are the various points of view from which the 
maxims regarding the interpretation of texts proceed. ` 


Olass II. Group A. 


The maxims of this group are all more or less 
directed to prevent interference with literal construc- 
tion so far as such construction is possible. Out of 
this group I shall make a few explanatory remarks only 
as regards maxims, v. vi. and vii. | 

The Nishadasthapati maxim has reference to the 
interpretation of the clause ‘Nishadasthapati.) The 
question is, does it mean ‘Nishada’ who was ‘Sthapati’ 
or ‘Sthapati’ of the ‘Nishada’? The word Sthapati 
meaning a friest and Nishada meaning a chandal. 
The first construction is adopted as being the simpler 
of the two. I shall have occasion hereafter to show 
how Nilakantha relies on this maxim to support the 
right of a Sudra to perform or rather to get performed 
the Putreshti Yaga. 

The principle of the Arthavada maxim has been 
more than once explained. Here I shall give some 
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explanations of it from writers on the Vyavahara law. 
Medhatithi, in his commentary on Sloka 3, chapter 
II. of Manu, explains that the word Vidhana (provisions 
of law) used in that Sloka does not include Arthavadas 
which merely confirm what has already been estab- 
lished and do not contain a direction for doing it.' 
Kulluka Bhatta also in his commentary on Sloka 6, 
chapter II. of Manu, explains that an Arthavada tends 
to establish duties by containing praises which are to be 
read as a part of a Vidhi proposition. 

The nature of Arthavada may also, probably be well 
understood, if you consider certain texts of the Jimu- 
tavahana on the subject of the right of inheritance. In 
the Dayabhaga, the right to inheritance, in many 
instances, is supported by Jimutavahana, by the reason 
that the person offers funeral obl itions to the deceased. 
Take for instance, the case of the paternal grandfather 
including his daughter's son.* Jimutavahana says : 
= “The succession of grandfather's and great grand- 
father’s lineal descendants including the daughter's son, 
must be understood in a similar manner, according to 
the proximity of the funeral offering : since the reason 
stated in the text ‘for even the son of a daughter delivers 
him in the next world, like the son of a son, is equally 
applicable, and his father’s or grandfather's daughter's 
son, like his own daughter’s son, transports his manes 





1 sanza fe farri afe hE aren wile | 
2 wamamnata IARNA waa wae ANTA | 


3 See Colebrooke’s Dayabhaga 9, 10, sec. vi, Chap. XI. 
p. 215. — 
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_ over the abyss, by offering oblations of which he may 
partake.” 

Here, in this paragraph you find that the Vidhi, 
regarding the succession of the persons in question, is 
laid down by the first part of the passage. Then in the 
remaining part he states an argument in support of the 
Vidhi. This is only an Arthavada. Therefore even if a 
lineal descendant of the paternal grandfather has not 
performed the funeral oblations, he is not precluded 
from the inheritance. This is a practical application of 
the Arthavada maxim. 

I should tell you here that an Arthavada sentence 
may not necessarily be found in juxtaposition with 
the Vidhi text to which it corresponds. A text may 
be an Arthavada by Prakarana; that is, it may be 
connected with some Vidhi somewhere else stated. In 
the Nivita Adhikarana, which I have explained to you 
in the third lecture, Jaimini holds that the text there 
is an Arthavada by Prakarana. So much for the Artha- 
vada maxim. 

The Vaishwanara maxim which lays down that 
clauses forming paris of a whole Vidhi proposition 
are not to be each separately reckoned as an independent 
Vidhi. This is explained by Jaimini by oe to 
the following Vedic texts : 

“He obtains children. He ought to prepare a cake 
called Vaishvanara baked on twelve potsherds. A cake 
baked on eight potsherds purifies, by means of the 
Gayatri metre and of Brahma Varchasa, the child if it 
be a son.” “A cake baked on nine potsherds places in 
him (the son) light by means of the musical metre called 
Trivrit. A cake baked on ten potsherds grants him 
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(literally places in him) food by means of the Virat 
metre. A cake baked on eleven potsherds puts in 
him spirit (in the original Indriya) by means of the 
Trishtubh metre. A cake baked on twelve potsherds 
_ grants him (Literally places in him) cattle by means of 
the Gayatri metre. When a son is born, a pure man 
performs this sacrifice.’'! 
You see that this passage begins with a clause 
requiring cakes to be prepared on twelve potsherds 
and ends with a like clause. The intermediate clauses 
merely show the result of using 8, 9, 10 and 11 
potsherds respectively. These statements are not to 
be taken each as a separate Vidhi, but merely as 
explaining the use of the twelve potsherds and the 
importance of them, twelve being the number enjoined. 
In our Penal Code we have the provision that when 
a man is found guilty of an offence which consists of 
several parts, each of which itself is an offence, the 
man is to be punished for the principal offence. only. 
The maxim in question, roughly speaking, corresponds 
to this principle of our modern law. 


Class II. Group B. 


Maxims i and ii of this group have little or no 
bearing on the Smriti law. Therefore they require no 
comment. The Nivita maxim as well as that regarding 
the wearing of golden ornaments have already been 
explained in the third lecture ; so I proceed to explain 
to you the Mitha Asambandha maxim otherwise called 


t Taittiriya Samhita (II. 2. £) cited in I. IV. 17 (Kunte’s 
Edition). 
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„the Baikankata Varana maxim, that is, by which the 

principle of general clauses is laid down. The Sutra 
on the subject runs as follows : 

“ (General) subordinate clauses all relate to the 
ultimate purpose (of the Vedas), and as such one of 
them is not related to another, being co-ordinates.” ? 

Savara Swami shortly explains this maxim thus. 
He refers to the two matters Agnyadhana and 
Pavamana, the former establishing the sacred fire and 
the latter being an offering to subserve the sacred 
fire. The latter is not subordinate to the former. 
They are both of use in the Darsa-paurnamasi Yaga 
and in other Yagas as well. The name of the maxim is 
taken from the following text : 

“Vessels made of the wood of the tree Varana and 
of the Baikankata are declared as fitto serve the pur- 
pose of sacrifices But the Varana is not to be used for 
making Homa, the Baikankata vessel is to be used in 
making Homa. Therefore the Varana vessel is to be 
used generally in Yagas except in ceremonies with 
Homa, and the Baikankata vessel also generally in 
ceremonies with Homa.’’? 

In applying this text one is to remember, that both 
the directions, regarding the use of the Varana wood 
and the Baikankata wood, are in the nature of general 
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clauses, One of them does not stand in a subordinate 
relation to the other. But each of them is to be 
applied according to circumstances. The Baikankata 
vessel being suitable to Yagas with Homa, is to be 
applied to such Yagas ; and the Varana vessel being 
unsuited to such yagas, is not to be applied to them. 
But, if one were subordinate to the other, both of them 
would gotogether. Jimutavahana utilizes this principle 
in paragraph 70 Chapter 2, Colebrooke’s edition. In 
fact, there being many Gunavddas in a particular 
Shdstra it is necessary to settle which of them go 
together and which of them are separable from each 
other. 

The next maxim called the Mithasambandha 
maxim (also called the Vartraghni maxim) is one of a 
converse character. This maxim is connected with the 
following text : — 

“They recite the Variraghni verses on the full-moon 
day, and the Vridhanvati verses on the new-moon 
day. In this text, the subordinate matters Vartraghni 
and Vridhanvati are linked together, so that one must 
precede and another follow, in course of the perfor- 
mance of the Darsa-paurnamasi Yaga. This being so, 
they are connected with each other and are both 
related to each other. The Sutra says, ‘subordinate 
matters are connected with each other, when they do 
not relate to the general purpose.’' Thus, these two 
maxims, between them, explain when two given 
Gunavadas (subordinate statements) go together and 
when they do not. | Oo 


“1. fwernégeanrg it | Jaimini III. i. 23. 
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Skipping over the Mushti-karanadi, Suktavaka and 
the Angangi maxims and the maxim of the Incidental 
which speak for themselves, next comes the Abhikra- 
manadi maxim.' It has been made amply clear that a 
statement occurring in a complex Vidhi text which 
is separable from the operative clause, and which is 
merely of the nature of a gloss upon it, isan Arthavada, 
But every statement occurring in a Vidhi text, in 
addition to the terms conveying the injunction, does 
not fall under this catezory. There may be a state- 
ment in a Vidhi text inseparably connected with the 
injunctional part of it; such a statement must be 
regarded as a part and parcel of the Vidhi. This is 
the principle laid down by the Abhikramanadi maxim. 
The substance of which is as follows :— 

‘A clause describing the manner in which an 
obligatory act is to be commenced, is not to be taken 
as optional, but as forming a part of the obligatory 
act.’ | 

The maxim takes its nam2 from the text : “He, going 
forward offers oblation by means of the conquest 
ceremony. ? 

With regard to this text the objector suggests that, 
the act of ‘stepping forward’ should be read separately 
from the operative words of the Prayajya (sub- 
ceremony) ; but it is decided that it can not be so 
separated, but that it must be read as a part of the cere- 
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mony. To illustrate this principle with regard to the 
Smriti law, I may take the case of the ceremony of the 
Putresti Yaga in connection with the act of adoption. 
The Putreshti Yaga is mentioned in connection with 
the act of adoption. Can the act of adoption be validly 
performed without a Putreshii Yaga ? In other words, 
is Putreshti Yaga separable from the act of adoption, 
and is the statement regarding it liable to be taken as 
an Arthavada ? Applying the above maxim to the 
case the answer is, that one can not be separated from 
the other, and they jointly constitute one Vidhi. 
The Piivy council has decided that the performance of 
the Yaga is not necessary in cases of adoption by 
Sudras. That, no doubt, is correct in the view that 
Sudras are incapacitated from performing a Yaga. 

You have seen that the Hetuvadnigada maxim and 
the Bidhibadnigada maxim lay down the principle 
that statements in the nature of reason and collateral. 
statements are non obligatory. There is another 
class of statements which expresses incidental sequen- 
ces. These also have not the force of a Vidhi. This 
is laid down by the Amiksha maxim, the substance 
of which may be stated as follows :— 

‘An act which is described merely as incidentally 
following an obligatory act, is not an obligatory act.’ 
It has reference to the following text : | 

‘Bring curds and introduce into it hot milk, it is 
the Amiksha-dish to be offered to the-Vaishwadevas. 
The whey is to be disposed of in other ways.’! — 


JaiminilV. i. Adhi. 8. 
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With reference to this text the objector argues, that 
as by the same act of mixing curds with hot milk 
(Amiksha) the solid formations and (the Vajina) the 
watery fluids are formed, both must be equally 
regarded as sacrificial materials. The author answers 
that as the whey is formed only incidentally, the 
Amiksha <‘ solidified milk) is the principal. This 
involves the important principle that what is stated 
as an incidental sequence is not to be regarded 
as an essential part of a Vidhi text. This principle 
has been referred to by writers on the law of Adoption 
in connection with the details of that law. You will 
thus see how the Mimansa writers make nice 
distinctions between statements of subordinate matters 
and of matters which are essential. The former are 
called Gunavadas which are included in Arthavadas. 
Later Brahiinical writers are often found disposed to 
ignore the distinctions. Their tendency is to take 
every thing occurring in the Shastras as essentially 
obligatory. The effect of this has been that in regard 
to the rights of two important classes of persons 
nainely, women and Sudras, many mischievous results 
have been worked out. There are many texts regard- 
ing women to their disparagement which are merely of 
the nature of Gunavadas. So also, with regard to the 
Sudras. There is no reason for raising these texts to the 
rank of Vidhis, yet this is what has been done. But, as 
usage is an important factor of law, perhaps it is too 
late to try to undo the mischievous effects which have 
been produced on the law of the country in the above 
manner. As regards women, the actual law, as laid 
down by Manu and Jaimini, in no way, makes their 
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status inferior to that of men. The two most im- 
portant characters of a woman, are that of the wife 
and that of the daughter. In both these characters, 
the positive rules of law, in no way, compromise their 
position. Yet by following usage, later writers have 
laid it down that women have no rights unless re- 
cognised by express texts. 

As regards Sudras also I have shown to you that 
according to Jaimini’s principles of interpretation, a 
Sudra's right to perform sacrifices are taken to be 
restricted by express texts. In fact, in cases of both, the 
onus has been wrongly shifted. According to a proper 
interpretation of the texts of the Shasiras, the rights of 
these two classes of persons are general and can only 
be curtailed by express texts. But, it has been assumed 
that they have no rights unless given by express texts. 
This has been done by raising subordinate matters 
which are mentioned in the way of Gunavadas to the 
rank of Vidhis. 


Class II. Group C. 


The principal maxims under this head are the 
Ekavakyaté maxim and its converse the Vakyabheda 
maxim. Both of these have been explained before. 
These two maxims form the basis of syntactical 
construction. 

Generally speaking, construction with regard to 
syntactical connections derives its importance from 
the absence of the system of punctuation in the 
Sanskrit, which obtains in modern languages. No 
doubt the elaborate inflections ( Vibhakti ) of the 
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Sanskrit grammar and the numerous recognized forms 
of combinations, known as Samashas, obviate to a 
great extent the necessity of punctuation. But these 
grammatical developments are subsequent to the 
Vedic era to which the Brahmanas, which are 
usually the subject of interpretation, belong. Further 
difficulties in settling syntactical connection arise 
from the fact that in the old Bralimanic literature, 
the connecting links are either missing or are of an 
indefinite kind. In the Smriti literature these diffi- 
culties are not so abundant as in the Brahmanas, . 
but they exist nore or less. In this connection 
one fact ought to be noticed. It is that in many 
respects the idiom of our present vernaculars is more 
akin to the idiom of the language of the Upanishadas 
than to the pure Sanskrit. Thus the difficulty of 
the syntactical construction of the Brahmana texts, 
often resembles that felt in construing old Bengalee 
documents. However having already explained to you 
before the Ekavakyata maxim and the Vakyabheda 
maxim, here I shall only say a few words regarding the 
Anusanga maxim, the Tadutkarsha, the Tadapakarsha, 
the Upavita and the Maitra Varuna maxims. 

The Anusanga maxim is illustrated by Jimuta- 
vahana in his discussion on the following text of 
Manu. 

“It is admitted, that of a woman married by the 
ceremonies called Brahma, Daiva, Arsha, Gandharba 
and Prajapatya, the property shall go to her husband, 
if she die withcut issue. But her wealth, given to 
her on her marriage in the form called Ashura or 
either of the other two (Rakshasa and _ Paisacha), 
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is ordained, on her death without issue, to become 
the property of her mother and of her father.”' 

In the above text you find in the second sentence 
the words ‘wealth given to her’ before the words 
“on her marriage in the form etc.” Jimutavahana 
says that these words “wealth given to her etc.” 
should also be inserted in the first part of the sentence 
after the word “the property’ by the principle of 
Anusanga. Thus the Anusanga means, that an expres- 
sion occurring in a subsequent clause is often meant 
also for the clauses preceding it; and that it is only 
for economy that it is expressly mentioned in the 
last clause only. 

The illustration given in the Adhikarana consists 
of the following texts : 

“Oh Agni! I offer my sacrifice to thee. I overcome 
(my) harsh tongue, I overcome my vexatious tongue, 
by the body latent in iron, latent in silver, latent 
in gold—(thy body oldest and lying in a cave)’.? The 
passage with its ellipses filled up would stand thus : 

“Oh Agni! (it is by thy body) which (is) latent 
in iron (and) Oh Agni! (it is by this body) which (is) 


t. Colebrooke’s Daybhaga P. 87. 
Cf. Manu IX, 196, 197 also. 
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latent in silver, and Oh Agni! (it is by thy body ) 
which is latent in gold—(it is by thy body) oldest 
and lying in a cave that I overcome (my) harsh 
tongue, I overcome my) vexatious tongue.” 

Then, as regards Zadutkarsha and Tadapakarsha 
maxims, they are in fact particular cases of the 
Anusanga maxim. If a clause which occurs in a 
subseqnent sentence is to be read over again in a 
previous sentence, then this is a case of Tadapakarsha 
maxim. But when the vice-versa is the case it is 
called Tadutkarsha. Sometimes by these maxims a 
sentence is bodily transferred from one place to 
another, It is either taken backward from where it 
occurs or forward. This, however, is not generally 
allowable. It is permitted only in exceptional cases. 
In Sutra 24, Chap. II, Book I, Jaimini distinctly 
deprecates sadapakarsha (transference backward), 
where it is possible to avoid it by taking a clause 
to be a Prakarana.' 

The Apakarsha and the Utkarsha principles are 
not confined to transferring clauses backward and 
forward, they are also used in adjusting the time 
of application of texts by shifting the time backward 
and forward, when two texts happen to point to the 
same time for their application. For instance Udichya 
Bhattacharjea in his Adhikarana Kaumudi gives the 
following cases. 

“There is one text,” he says, “enjoining the perform- 
ance of Homa just at the moment the sun rises. There 
is another text enjoining that one should bathe just at 
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that moment.” This being so, the bathing should 
be shifted to before the rising of the sun by Apa- 
karsha, and the Homa should be performed at its 
time. Then he givesa similar case of Utkarsha. He 
says “The Sapinda Sraddha is to be performed in 
the afternoon and then the annual Sraddha. But 
the time appointed for the annual Sraddha may 
fall at noon. When this is so the annual Sraddha 
must be shifted forward by Utkarsha.” 

[ next take up the Upavita maxim. This is a 
maxim relating purely to syntax. The text which 
illustrates it, is summarised as follows : 

Inthe Prakarana of the Darsha-paurnamasi Yaga 
in the 7th and 8th Anuvaka there is a description of the 
subordinate Yaga named. Samidhini. In the ogth 
Anuvaka there is a description of the Nivita ceremony 
preceded by some injunctions. In the roth there is 
some matter connected with the subordinate Samidhini 
ceremony. Inthe rith there is the injunction about 
the Upavita. Now the question is a nice one. It is 
this. Is the Upavita ceremony a sub-prakarana of the 
Darsh-paurnamasi through the subordinate Samidhini 
ceremony or it 1s a direct Prakarana of the Darsha- 
paurnamasi Yaga? The question is not without doubt. 
Because Samidhini is mentioned in the 7th and 8th as 
well as in the roth Anuvaka. But between the 8th 
and roth, there isthe 9th, which has nothing to do 
with the Samidhini, There being this interruption, the 
Upavita ceremony must be taken to be a direct 
Prakarana of the Darsh- paurnamasi and not as a sub- 
prakarana of it as a part of the Samidhini. 

The Maitravaruna maxim which I shall refer to, 
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is more important than the above. This maxim 
proceeds upon certain texts which need not be 
reproduced here. It is sufficient to say that the 
controversy is whether the text, ‘he gives the staff to 
the Maitravaruna priest’ is a proposition which 
contemplates bv its context a purpose as already 
fulfilled, or a purpose to be fulfilled. The answer is that 
it is the latter, and therefore indicates aduty to be 
done (Arthakarma) and does not merely indicate the 
finishing of some duty. You will see how Nilakantha 
in his Vyavahara Mayukha relies upon this maxim in 
his discussion regarding the question of the eligibility 
of daughter's and sister's son for adoption. 


Class II. Groups D and E. 


Maxims of group D tolerating a somewhat free 
construction with advertance to considerations of 
necessity or expediency or convenience are only a 
few and are not very important. Those of group E 
which are of an especial character being guided by 
considerations of social benefit and religious purity, 
have been already discussed in other places, so these 
require no explanatory remarks. 
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LECTURE VI, 


MAXIMS RELATING TO NEGATIVE RULES AND CASES 
OF CONFLICT AND ALSO CERTAIN 
MISCELLANEOUS MAXIMS. 


Having arranged the Mimansa maxims into four 
classes viz. | 

Class I. Those relating to the interpretation of 
words ; 

Class II. Those relating to the interpretation of 
texts or sentences ; 

Class III. Those relating to the negative rules or 
conflict of texts. 

Class IV. Certain miscellaneous maxims ; 

I have discussed certain maxims of class I. and class 
II. in the preceding lecture. In this lecture I shall 
deal with maxims of class III. and class IV. 


Section I. Maxims regarding negative rules and 
conflict of texts. 


I have touched the subject of conflict once in 
dealing with the axioms, and again, in connection with 
the subject of Badha (bar). But this subject, together 
with the allied subject of negative rules, requires full 
and careful consideration, as the Mimansa writers 
attach great importance to them. So, before entering 
on an examination of the maxims enunciated on the 
subject, it is desirable to explain to you the general 
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lines on which the Mimansi writers proceed in dealing 
with these topics. 

The Mimansakas examine the subject of negative 
Vidhis very searchingly and exhaustively. First of all, 
they distinguish between what may be called pro- 
hibitions against all the, world and those against 
particular persons, This distinction resembles that 
between judgments or rights iz rem and judgments or 
rights tz personam. The former prohibitions are 
called Pratishedha and the latter Paryudasa. For 
example, the prohibitory clause ‘Do not eat fermented 
food’ is a Pratishedha ; while the prohibition ‘those 
who have taken the Prajapati vow must not see the 
rising sun’ is a Paryudasa. In the second place, 
Pratishedhas are divided practically into two sub- 
classes viz., those which prohibit a thing without any 
reference to the manner in which it may ^e used, and 
those which prohibit it only as regards a particular 
mode of using it. For instance, ‘Do not eat fer- 
mented food’ prohibits the use of it under all circums- 
tances, while ‘Do not use the Sorasi vessel at dead 
of night’ forbids the use of the vessel only at the dead 
of night. 

Then Paryudasa is also of two kinds. In one case, 
it relates to a person performing some specified act which 
is not enjoined by a Vidhi, as in the case of the 
Prajapati vow. In the other, it relates to a person 
engaged in performing a Vidhi ; as for instance, when one 
is to do Sradh during the full moon by virtue of a 
Vidhi but not in the night of the full moon. In this 
case, the prohibition of doing Sradh in the night is a 
Paryudasa, which is the same as an exception or 


Google 


mm ae r te > = 


— — oe 1— 


THE SIXTH LECTURE. 315 


proviso as we understand these terms. For, the clause 
‘not in the night’ is an exception to the rule ‘Perform 
the Sradh during the full moon’. These are the four 
classes of negative clauses. The first class, of which 
the Kalanja fermented food) clause is an example, may 
well be called a condemnatory prohibition. The second 
class consists also of absolute prohibitions of things 
under certain circumstances, as in the case of the 
Sorasi vessel. The third class consists of prohibitions 
in relation to persons in a given situation, as in 
the case of Prajapati vow. The fourth class restricts 
the scope of action of persons engaged in fulfilling 
an injunction, as regards the time, place or manner 
of carrying out the substantive element of the 
injunction, 

If youdo not keep in mind the above distinctions 
you will never be able to follow the Mimansa writings. 
It should be noted that the second and the fourth 
classes are usually met with in the Vyavahara law, and 
the first and the third in the Vedic law. In fact, the 
first class of Pratishedhas are moral prohibitions condem- 
ning acts which are sinful ; and the third class which 
are Paryudasas in the nature of religious vows, are also 
rules affecting religious discipline. These, therefore, 
are appropriate in the Vedic and the ecclesiastical laws. 
The remaining two classes viz., the second class of 
Pratishedhas and Paryudasas comprised in the fourth 
class appropriately occur in the Vyavahara law. 

Again, inthe domain of the Vyavahara law, the 
Smriti writers introduce the question of equity as against 
the strict letters of the Smriti law. The question, thus 
introduced, opens a new field of considerations regarding 
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conflict. I have shortly explained before, in connection 
with Uha Vichara, how the Smriti writers introduce 
the question of equity. The term artha is used in 
matters of litigation in the sense of relief sought. 
Thus we have the words arthi and pratyarthi (plaintiff 
and defendant). Thus the expression Artha Shastra 
means the rules of equitable relief. The Smriti writers 
formulate certain propositions as regards conflict 
between Smriti texts and Artha Shastra (equitable 
principles). 

The subject of conflict contains considerations 
of conflict between one spiritual rule and another ; of 
conflict of one Vyavahara Vidhi (civil law rule) 
and another; and of conflict between the Vyava- 
hara Smriti texts and equitable principles (Artha 
Shastra). 

Allied to the subject of conflict there are the 
following topics which I include in Class ITI. 

(1) The application of alternative texts when the 
alternative events occur simultaneously or one after the 
other. 

(2) The adjustment of two positive Vidhis, one ot 
a general character and the other particular. 

With these preliminary remarks I would lead you 
to the maxims regarding negative rules and conflicts 
and the allied topics. 

This class of maxims may be divided into following 
groups :— 

Group A. Maxims regarding Pratishedha or prohi- 
bition proper. 

Group B. Maxims regarding Paryudasa or excep- 
tional and qualified prohibitions and the like. 
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Group C. Maxims relating to alternative clauses 
and the adjustment of general and particular Vidhis. 

Group D. Maxims relating to the equitable 
application of Smriti texts. 


Class III. Group A. 


Maxims regarding Pratishedha or prohibition proper. 

(i) The Kalanja maxim. 

“ A general condemnatory text is to be understood 
not only as prohibiting an act, but also the tendency, 
including the intention and attempt to do it.’”’ 

(ii) The Shorasi-cup maxim. 

“Where one and the same thing is once enjoined 
and then prohibited, this is a case of direct conflict, 
and accordingly not reconcilable.’’? 

(iii) The Dvayo-pranayanti maxim. 

“The same text should not be once taken asa 
case of Paryudasa (mere exception), and again as a 
case of Pratishedha (prohibition proper). ” 

(iv) The Pratishiddhva-dravya maxim. 

“That which is forbidden by a general condemna- 
tory Vidhi cannot be used in any shape, for instance, 
even as a substitute for another thing.” * 
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Class III. Group B. 


Fournir Maxims regarding Paryudasa (qualifying ‘and quali- 
at _ fied prohibitions) &c. | 

(i) Pradeshanarabhya maxim. 

“ A prohibition that merely displaces a part of the 
descriptive clause of a Vidhi text, is merely a qualifying 
prohibition of the nature of an exception.” ? 

(ii) Na tau pasau karoti maxim. | 

“When a negative clause merely declares thata 
certain thing does not occur in an Utpatti Vidhi, such 
a clause is to be taken not even as a Paryudasa but 
as an Arthavada. ’’? ; 

(iii) The Sanyoga-prithaka maxim. 

The same thing may be used to serve a subordinate 
purpose, and again to serve a principal purpose. 

(iv) The Abhimarshana maxim. 

To the same effect.’ 


Class III. Group O. 


Maxims relating to alternative clauses and to the 

adjustment of general and particular: Vidhis. 

a (i) The Apachheda (losing hold) maxim. 
alternative “If a certain consequence is attached to an event, 
clauses etc. failing which another consequence is attached to 
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another event, in such a case when both the 
events occur simultaneously—the consequence is 
optional.” ! 7 

If, of the two alternative events, both happen one 
after the other, then that which happens last, is given 
effect to ignoring that which happens first. 

(ii) The Maxim of the general and the particular.? 

When there are two rules on the same subject, one 
general and the other particular, the particular rule 
prevails. | 


Olass III. Group D. 


Maxims relating to the equitable application of 
Smriti texts. : 

These are not strictly speaking maxims, but rules 
laid down by the Smriti writers. But they may be as 
well called maxims, 

(i) “Smriti is of greater authority than principles 
of equity.” ? 

(ii; “If possible the principles of equity should be 
reconciled with the text law.” 

(iii) “In a conflict between the text law and the 
principles of equity, the latter must be discarded and 
the former followed.” + 
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EXPLANATIONS AND DETAILED CONSIDERATIONS 
OF MAXIMS OF GROUP A. 


(i) The Kalanja maxim consists of two Sutras. The 
first of these somewhat metaphysically worded runs as 
follows. 

“In an absolute prohibition a positive struggle is 
the result ; for, the prohibition is to be secured by 
abstention from the prohibited act.’’! 

The meaning of this Sutra seems to be that by 
prohibiting one not to do a thing you invite his atten- 
tion to it, in the shape of a struggle with the conception 
of the wrong act. Therefore a prohibition is not 
proper. 

The answer to this objection is “If effect be given 
to the Shastra, man is benifitted ; when Shastra is 
divorced from its object then it becomes a case of 
transgression of the law.”? 

Now, I shall give you Laugakshi Bhaskara’s expla- 
nation of the Kalanja maxim and ofa Pratishedha or 
Nishedha in the sense of condemnatory prohibitions. 
The following is Dr Thibaut’s translation of his passage 
on the subject. 

“ By prohibition (Nishedha) we understand turning 
off man ‘from some action); for the purpose of sentences 
of prohibition lies exclusively in their effecting (man’s) 
turning away from actions which would be cause of 
some disadvantage. The details are as follows. In the 
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same manner as an injunction conveying an instigation in 
order to give effect to its instigatory power intimates that 
the thing enjoined, for instance, the sacrifice is the instru- 
ment for obtaining some desired result and thereby insti- 
gates the person towards it, in the same manner a prohi- 
bitory passage, as for instance, “ he is not to eat kalanja’’ 
conveying the idea of turning off (from some action) in 
order to give effect to its power of turning off, intimates 
that the thing prohibited, as for instance, the eating of 
kalanja is the instrument of bringing about some highly 
undesirable result and thereby turns man off from it. 
If itis now asked how a prohibitory sentence conveys 
the idea of turning off from some thing, we answer as 
follows. The sense of the word “not” is not connected 
with the sense of the root (of the verb in the prohibitory 
passage) ; for although the two words stand in imme- 
diate proximity the sense of the root presents itself as 
standing in subordinate relation to the actual creative 
energy ‘Arthibhabana) which is expressed by the suffix 
(of words like Bhakshayet). For something which 
presents itself as standing in subordinate relation to 
one thing can not be connected with something else. 
Otherwise, in the sentence “ bring the king’s man ” (lit. 
the king-man, rajapurusha) the king himself would 
enter into relation with the action (while in reality the 
king only stands in relation to his servant, the latter in 
histurn being the object of the action expressed by 
“ bring’. 

Laugakshi Bhashkara, taking the prohibitory text 
“one is not to eat Kalanja’ (Na kalanjam bhakshayet>, 
explains the idiomatic force of the phrase (Na bhak- 
shayet). He explains that the suffix “yat” means 
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“shall” and that the negative particle “ not” is to be 
taken as attached tothe suffix “yat” (shall), and not 
to the idea of Kalanja eating. For if it be taken, as 
attached to the latter idea then the sent:nce might 
mean “vou shall eat but not Kalanja.” In this case 
strictly there would be no prohibition. So he labours 
to demonstrate that the gist of the sentence is “ shall 
not,’ and therefore the object of it is to turn off from 
eating Kalanja. This may appear to be making a hair 
splitting distinction, but it is of importance from the 
Mimansa point of view as will presently appear. The 
explanation of Nishedha Vidhi appears more clearly 
from Jaimini’s Sutras of the Kalanja maxim. 

The objector says, “In a case of prohibition, men- 
tally you entertain the idea of the action prohibited; for, 
you have to discriminate between the prohibited act 
and the negation of that act.” 

The objector means to say what is the good ofa 
prohibition when it invites the imagination to gloat on 
the action prohibited. The author answers, 

“ When an act is enjoined by the Shastra, it is for 
the purpose of the good of a person; if the good object 
be divorced from the meaning of the Shastra, then it 
becomes a case of transgressing it ”? 

The meanining is this : — 

In a case of prohibition vou must take it, that not 
only is the particular external act prohibted, but the 
very intention of it which makes the act evil. Roughly 
speaking, the principle laid down is this :— 

In a case of prohibition one should abstain from the 
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very idea of the act prohibited, and there ought to be 
no evasion of the Vidhi in any way. 

Thus, this class of Nishedha Vidhis is to be inter- 
preted most comprehensively. If the thing be prohi- 
bited, it can not be used even as a substitute for. 
another thing.”! In tact, this enlarging interpreta- 
tion of the Nishedha Vidhis has been carried so 
far that when a thing is prohibited, if it be transformed 
by combination with another thing into a new subs- 
tance, that new substance even is not permitted 
to be used. This is supported by the black kidney 
bean maxim which is referred to both by Jimutavahana 
and Vijnaneshwara. It may be said that no reason is 
found why Pratishedha Vidhis of this character should 
be so largely construed. But you should remember 
that the Nishedha Vidhis dealt with by the Mimansakas 
relate generally to Purusha Dharma (duties of a religious 
and moral character) The word Purushartha is 
expressly mentioned in sec. 20, Chap. II Book VI in 
explanation of it. In fact, it has been explained 
by later writers that Pratishedha is generally directed 
against some particular vicious tendencies in men. In 
such a view of the Pratishedha, the principle of constru- 
ing it comprehensively cannot be said to be improper. 

“Na hinsyeta’? (one should not injure another), 
“Nanritam vadeta’® are examples of Nishedha Vidhis 
as given in the Vidhi Rasayana, page 123, Benares 
series. Na kalanjam vakshayett (do not eat 
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Kalanja) is also a Nishedha Vidhi. Kalanja means 
fermented food. So such a food is absolutely 
prohibited. 


The Shorasi maxim treats of a conflict not be- 
tween a condemnatory prohibition as in the Kalanja 
maxim and some thing opposed to it, but as between a 
prohibition, as recognized by recent writers, of the 
essential element of some definite positive proposition. 
For instance, there is the proposition : ‘Use the 
Shorasi vessel at the dead of night.’ Against this there 
is the text, ‘Do not use the Shorasi vessel at the dead 
of night.’ This is a case of direct conflict, and there 
cannot be any attempt to reconcile them. In such a 
case, option to follow one or the other rule isthe only 
course left. But, if against the proposition ‘Use the 
Shorasi vessel at the dead of night’ you have the 
proposition, “ Do not use the Shorasi vessel at the dead 
of night during a new moon time.” This will not be 
a contradiction, but the second proposition will be 
read as a Paryudasa (exception), which does not affect 
the essence of the first proposition. 


The Dvayo-pranyanti maxim is the third maxim 
of Group A. Great importance is attached to it by 
the Hindu Jurists. It lays down, however, a very 
elementary principle, the principle that one should not 
blow hot and cold at the same time. 


The maxim has its origin in the following texts 
regarding the four monthly-Yaga which is a Vikrita 
(development) of the Darsha-paurnamasi and not of 
the Shaumika Yaga, as some (Purvapakshinas) 
opponents thought. 


Google 


THE SIXTH LECTURE, 


Co 
UJ i 


The texts are : 
() “Upa atra vapanti.”! 


“In this (four-monthly Yaga) the northern altar 
is to be established.” 


(2) “Na vaishvadeve upakiranti na Sunashirye.”? 

“The northern altar is not to be established either 
in the Vaishwadeva quarter or the Sunasiri quarter 
of the Yaga.” 

3) Uroo va etau yajnasya jat varuna-praghasah 
shakamedhascha iti, Dvayo pranayanti.” ” 

“The two mainstay (legs) of the Yajna are the 
Varuna-praghasha and the Shakamedha. The two must 
have fire kindled on them”. 

The four-monthly Yaga consists of four sections. 
The first is Vaishwadeva, the second is Varuna-praghasha, 
the third is Shakamedha and the fourth is Sunashiri, 
each forming a quarter of the whole ceremony. 

The first text lays down the general rule that the 
northern altar, which is inevitably connected with 
fire kindling, should be established in the Yaga as 
consisting of the four parts. The second text lays down 
that the northern altar is not to be established in the 
first and last quarters of the Yaga viz., in Vaishwadeva 
and Sunashiri. The third text says after exhibiting 
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the importance of the second and the third quarters 
(Varuna Praghasha and Shakamedha`, that the fire 
kindling should take place in the two. 

Jaimini construes the three texts as follows : 

The first text is a general rule Samanya Vidhi. The 
second is an exception toit. The third isan Arthavada 
(reciting clause) which shows the reason why the 
second and third are not subjected to any exception 
in respect of fire kindling. 

The above construction harmonizes the three texts 
and does not introduce any conflict such as would 
result in an option (Vikalpa). 

But the opponents will not construe the texts in 
that way. They argue as follows: 

=- We concede that the first text is a general Vidhi, 
and that the second is a special negative Vidhi by way 
of an exception. But the exception is as regards the 
northern altar and not as to the kindling of the fire. 

This being the case ‘we would’ they proceed to 
say, ‘hold that the clause ‘Dvayo-pranayanti’ which 
occurs in the third text is intended to apply to the 
first and the last quarters (the Vaishwadeva and the 
Sunashir). For, these are in need of such a clause 
to enable fire kindling, as the provision prohibiting the 
northern altar in respect to them raises a difficulty in 
the way of the fire kindling. Whereas with regard to 
the second and the third, the clause would be a 
superfluity, the fire kindling in these two being already 
provided by the general rule (Upa atra vapanti)’. 

The opponents thus make out the kindling of fire 
in the Vaishwadeva and the Sunashiri. But on what 
is it to be kindled ? So they are yet in need of the 
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altar. This they make out in the following way. 
They say that there is a virtual conflict between the 
second text and the first, in as much as the first text 
by the clause ‘atra upavapanti’ prescribes the kindling 
of the fire on the northern altar in all the four 
ceremonies, the second text prohibits the northern altar 
in two ofthe ceremonies. They proceed to hold, that 
by reason of this contradiction option is given, and 
we would take advantage of this option to make the 
northern altar in Vaishwadeva and Sunasiri just as 
in the two others. 

The Mimansakas say that this argument con- 
stitutes (Vidhi vaishamya) inconsistency of legal rules. 
This ts a fault and can not be allowed. 

The Mimansakas put the fallacy as follows : 

They say that the opponents once read the first text 
(the general Vidhi) as subject to the exception contained 
in the second text. They readit again as an absolute 
rule side by side with the second text which is read 
equally as an absolute rule creating contradiction. 
They get the fire by the first view and the altar by the 
second view. This is bad and cannot be tolerated. 

The tussle between Srikara Misra and Jimuta- 
vahana as exhibited by the latter, very largely 
illustrates how Mimansa principles are respected and 
applied by Hindu Jurists. The two authors fight over 
the construction of certain texts of Yajnavalkya 
regarding the right of succession as between united 
and separated, and as between uterine and half-brothers. 
With reference to the text, ‘The united brother 
succeeds’ and the text ‘The uterine brother succeeds’, 
Srikara Misra argues that to make out from these 
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the proposition that a united half-brother takes equally 
with a separated uterine brother, one is to incur the 
fault of the Dvayo-pranayanti maxim. For, in order 
to support this proposition, he must once read either 
of the two texts as simply giving the right of 
succession, and again as giving a comparatively pre- 
ferential right. By the one reading you get the right 
of a united half-brother and a separated uterine brother 
to succeed, and by the other reading you get the 
equality of their position as they would both occupy 
the same preferential position with reference to a 
separated half-brother. Srikara maintains that such 
a double reading is wrong. Jimutavahana, however, 
supports the proposition by a variety of arguments, as 
will be seen later on. 

The effect of the Dvayo-pranayanti maxim is 
shortly this. A positive and a negative text may be 
either in conflict with each other or not. If there 
be reasons to hold that they are in conflict, you must 
stick to that view and vice versa You can not shift 
your position at pleasure. The conflict occurs clearly 
in cases like that of the Shorasi maxim. There is no 
conflict when the negative text is a Paryudasa. Also 
there is no conflict, when by the force of the Kalanja 
maxim, a practice standing in the way of a condemna- 
tory prohibition must be swept off. 

A practice in opposition to a Pratishedha, is only 
saved where there is clear ground to hold, that 
the Pratishedha does not extend to the essence of the 
practice which is apparently conflicting with it. Such 
a case is discussed by Raghunandana. He takes up 
the rules sanctioning the immolation of animals for 





Google 7 


THE SIXTH LECTURE. 329 


purposes of sacrifice and raises the objection that these 
rules must be treated as nullity by virtue of the general 
negative Vidhi condemning the destruction of animal 
life—‘ Na hinsyeta.’ He gets out of this objection 
by showing that the word ‘hinsyeta’ does not include 
in its meaning killing by way of sacrifice. 

But such an argument can not hold good in the 
case of the general negative Vidhi “Nanritam vadeta” 
(do not speak falsehood; with reference to the observa- 
tion of Manu, wherein he says that a man may tell a lie 
to save the life of a Brahman. If “Nanritam vadeta” 
be a general prohibition of telling lies on the part of 
those who have the privilege of performing Yajnas, then 
it cannot be argued that the telling of a lie to save a life 
is not within the general negative Vidhi—“Do not 
speak a falsehood,” 

So the observation of Manu mentioned must be 
taken as not having the force of a Vidhi, but as merely 
indicating that the violation of the general Vidhi may, 
in the case stated, be excused. 


EXPLANATIONS AND CONSIDERATIONS OF DETAILS 
OF MAXIMS OF GROUP B. 


Laugakshibhashkara explains Paryudasa ' as 
follows : — 

“Where there is however an obstacle in the way of 
the word “not” being connected with what is expressed 
by the verbal suffix, it is connected exclusively with 

Lo wary nea aaray awa ter TARAA NaI, A areal 
fafew aa aafaqana fananafas 

Laugakshi Bhashkara p. 40 (Thibaut's translation). 
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what is expressed by the root itself. Such obstacles are 
of two kinds. (1) The beginning with the phrase 
such as “his vowed observances are as follows.’ and 
‘2) the contingent probability of a Vikalpa (option). 

“An example of the former kind is for instance, 
found in the following passage, “he is not to look 
at the rising Sun” as this sentence is read after a 
commencement has been made with the words “his 
vowed observances are as follows.” 

Laugakshibhaskara’s view, as expressed above, is that 
in a Paryudasa the prohibition is not in the form of 
“ shall not intend the doing of the thing but only in 
the nature of a direction that the thing should not 
be done under particular circumstances.” Further he 
intimates that where by construing the prohibition as 
absolute, one would be forced to the use of option, 
the prohibition should be construed, if possible, as a 
Paryudasa only. For instance, in the case of the text 
“he is not to look at the rising sun”; as this is stated to 
be in fulfilment of a vow, it isa self-made rule only appli- 
cable when the vow is made. Therefore it isa Paryudasa. 

In the first Adhikarana of Ch. VIII, Book X, which 
has been called Pradeshanarambha maxim, Jaimini 
explains Paryudasa as follows :— 

“Where the leading clause of a passage contains 
a general direction for the performance of a certain 
act and there is a prohibition of it under certain 
circumstances, the prohibition is to be taken as a legi- 
timate exception or proviso (Paryudasa).' 
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Essentially the Mimansa rules bearing on the topic 
of conflict are based on the same principles by which 
English writers on interpretation of statutes are guided. 
Maxwell has the following on the subject. “An author 
must be supposed to be consistent with himself ; and, 
therefore, ifin one place he has expressed his mind 
clearly, it ought to be presumed that he is still of the 
same mind in another place, unless it clearly appears 
that he has changed it. In this respect, the work of 
the legislature is treated in the same manner as that of 
other author ; and the language of every enactment 
must be’so construed, as far’as possible, as to be consis- 
tent with every other which it does notin express 
terms modity or repeal. The law, therefore, will not 
allow the’ revocation or alteration of a statute by 
construction when the words may have their proper 
operation without it. But it is imposssible to will 
contradictions ; and if the provisions of a later Act 
are so inconsistent with, or repugnant to those of an 
earlier Act that the two cannot stand together, the 
earlier stands impliedly repealed by the later.” 

Although in the case of the Smritis the whole of 
of them must be taken as proceeding from one 
source, the diversity of their contents is very great, and 
the apparent incongruities among diverse passages are 
far more numerous than is possible in the case of 
statute laws which also are supposed to proceed from 
one source. 

Maxwell indicates only two courses with regard to 
conflict ; ‘1) to reconcile them if possible, (2) to reject 
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1. Maxwell, 3rd Edition pp. 214-215. 
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the text that comes after. But yeu have seen that the 
Mimansa rules and the Smriti rules on the subject are 
numerous. 

In the first place, Jaimini shows how by taking a 
prohibitory clause as an Arthavada,a seeming confiict Is 
reconciled in some cases; as in the case of a seeming 
conflict between an Apurva Vidhi anda prohibitory 
clause consistent with it. This principle relating to 
the Arthavada, is constantly required in interpreting 
the Vyavahara law. 

The importance of the distinction between a 
Paruyudasa and a Partishedha, in interpreting the 
Vyavahara law, will be clear to you, if you consider the 
provisions regarding the exclusion from inheritance 
of persons by reason of certain causes of, disability, 
although they would be otherwise heirs. These 
exclusionary rules are of the nature of Paryudasa and 
not Pratisedha. They are so treated both by the 
Dayabhaga and the Mitakshara. The Mitakshara puts 
the subject as follows : — 

“The author states an exception to what has been said 
by him respecting the succession of the scn, the widow 
and other heirs, as well as the re-united parcener. An im- 
potent person, an outcaste, and his issue, one lame, a blind 
man and a person afflicted with an incurable disease, as 
well as others (similarly disqualified) must be maintained; 
excluding them, however, from participation.”! 
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Colebrooke’s Mitakshara. Chap. IJ, Sect. x, Para. 1. 
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Our present courts have been in many cases put to 
great labour in making out, that where a person having 
inherited the property subsequently incurs the one or 
other of the disabilites, he is not to be divested of the 
inheritance. If the fact that the exclusionary rule 
is a Paryudasa and not a Pratishedha had been 
familiar with the courts and the profession, there would 
have been no necessity for a laborious discussion on 
the point with regard to the principle of vesting and 
and divesting. The exclusionary rules being Paryudasa 
cannot possibly extend beyond the time when the 
inheritance occurs, as they refer to that time only. 
On the contrary, if these rules had been Pratishedha, 
then, by the Kalanja maxim they would have a far- 
reaching influence, and in that case laborious argu- 
ments would have been necessary to secure a liberal 
working of the law. Again, the rule that the children 
of disqualified persons are not barred from inheriting, 
is also easily explained by the fact that the rules are 
merely Paryudasas. 

Mimansa writers raise the following question with 
regard to an exception (Paryudasa). If a general 
negative Vidhi be violated, there is a penance for the 
violation ; for, to observe the negative Vidhi isa duty. 
But is a violation of an exception also to be visited 
with a penance? Some answer, no. Because to observe 
an exception is by itself no duty. Take, for instance, 
the text discussed by Raghunandana,—‘“ The Parvana 
Sradh must be performed during the new moon dud 
nol in the night. Here the words in italics form an 
exception. Suppose a man performs the Sradh during 
the new moon but in the night. The effect is that he 
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gets no benefit from the performance of the Sradh. But 
he commits no positive sin. He is only guilty of the 
omission of performing the general Vidhi. Raghu- 
nandana, however, says that in some cases the viola- 
tion of a Paryudasa ‘exception’ is visited with a penance, 
as if it were a positive independent Vidhi. 


EXPLANATIONS AND CONSIDERATIONS OF DETAILS 
OF MAXIMS OF GROUP C. 


By the Apachheda (losing hold) maxim when two 
different effects are respectively attached to two 
events alternately, if both happen simultaneously, 
either effect may be attached optionally ; but, if one 
event follows the other, the result will be in accordance 
with the event that happens last. The latter part of 
this maxim agrees with the Roman rule where there are 
two repugnant clauses in a will, the last should prevail. 
The principle is illustrated thus :— 

In the Yotishtoma Yaga, the priests come out of the 
hall one behind the other, each holding the backrobe 
(kachha) of the person going before. If the Udgata loses 
hold, the Yaga must be finished without Dakshina, and 
a fresh Yaga must be performed in which] the presents 
intended to be given in the Yaga, ought to be given. If 
the Pratihota loses hold, the sacrificer must make gift 
of all his possessions. 

With regard to the texts as above mentioned two 
difficult contingencies may arise.— 

(1) If both the priests, the Udgata and the} Prati- 
hota lose hold simultaneously, what is to be done ? 

(2) Suppose again that both lose hold, but one after 
the other, whose failure is to settle the consequence ? 
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With regard to the first case, the Adhikarana con- 
sisting of Sutras 51, 52 and 53 decides, that the two 
failures having taken place simultaneously, the case 
becomes one of direct conflict, and therefore, option 
results. For, the consequences of the failure of the 
one and that of the failure of the other are contrary 
to each other and they cannot be reconciled. There- 
fore, if both the Udgata and Pratihota lose hold simul- 
taneously then either a fresh Yaga is to be performed 
and only the intended presents made, or the sacrificer 
is to give away all that he has. As regards the case of 
one losing hold after the other, the Adhikarana in 
Sutra 54 decides, that the sacrificer will have to 
make a fresh sacrifice with the intended presents, if 
the Udgata lose hold last, and he will have to give 
away all his properties if the Pratihota lose hold last. 
In other words, the result will be in accordance with 
what happens last. Savara Swami gives elaborate rea- 
sons for this conclusion. 

The Sutra on the point is very generally worded. 
It runs as follows :— 

“If one precedes and another follows, the preceding 
becomes weaker as in nature.”! 

Evidently, it is with reference to the above Sutra 
that the following rule has been enunciated by Dr. 
Siromani. 

“When in order to establish any particular propo- 
sition, several reasons are given in successive clauses, 
each successive reason being preceded by such words, 
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as kincha, vadva &., then the reason last given is to 
be accepted as the opinion of the author. © 

Sree Bhatta Sankara also, states that if two 
successive clauses are in conflict, that which precedes 
is barred by that which succeeds. This he places 
among the rules of Praptabadha (exclusion by neces- 
sary implication). 

This principle may be compared with the follow- 
ing principle of the English law of interpretation. 

“ And if the provisions of a later Act are so incon- 
sistent with, or repugnant to those of an earlier Act 
that the two cannot stand together, the earlier stands 
impliedly repealed by the later.” 

The maxim of the general and the particular. 

“Where there are two rules, one general and the 
other particular, the particular rule prevails. ” 

There is a Sruti that the Agnisomiya animal shall be 
sacrificed. This leaves it open to the sacrificer to 
sacrifice any Agnisomiya animal. So the objector 
insists that as the injunction leaves the question 
open, you can sacrifice any animal 7. e. any quadruped. 
But the author argues, at great length, to establish that 
this general injunction is purposely limited by the 
specific Mantra pointing to the goat as the proper 
animal for sacrifice. Therefore, only a goat is to be 
sacrificed. 

It should be noticed, however, that in the maxim 
of the general and particular, both the rules are positive. 
There is no express maxim dealing with the case of a 
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general negative rule and a particular negative rule, 
nor is there any discussion as regards the question of an 
exception to a negative Vidhi. The only topic which 
verges on these two questions is the topic of the 
dau pashu maxim, by which the particular negative 
Vidhi prohibiting the use of two Ajya hagas in the 
pashu Yaga is directed to be taken as an Arthavada, 
as such Ajyabhagas would not be allowable in the 
Yaga even without this prohibition. In fact, where 
there is a general negative Vidhi and a particular 
negative Vidhi on the same subject, the latter merges 
in the former and thus becomes a mere Arthavada. 


EXPLANATIONS AND CONSIDERATIONS OF DETAILS 
OF RULES OF GROUP D. 


The relative position of rules of equity and of the text Explanatory 
cs . observations 
law is shown by Yajnavalkva, Narada and Vrihashpati. on the Smriti 
These authors use the expression ‘Artha Shastra’ maxime. 
in the sense of ‘rules of relief, and this naturally 
,,comes to mean ‘rules of equitable relief’. For, con- 
siderations of the relief to be granted are practically 
matters of equity. These considerations are in some 
cases found stereotyped into what are known as 
Laukika Shastra ( popular principle ) or as Laukika 
Nyayas (popular maxims). 
Both Yajnavalkya and Narada assume the possibili- 
ty of conflict between the Dharma Shastras ‘Smritis) 
and the Laukika Shastras (popular principles). Narada 
says that, if possible, the two should be reconciled. 
But in cases when such reconcilement is impossible, 
according to both, the Dharma Shastra should prevail. 
Then as to the following text of Vrihashpati : 
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“Decision should not be based only on the Shastras. 
By an unreasonable judgment there is loss of Dharma.'” 

This evidently contemplates Shastras which are 
of the nature of quasi-law or which are of doubtful 
meaning, and not positive commands as to which there 
is no ambiguity. Even Jaimini allows that when a 
Shastra is of a doubtful character, it must be interpre- 
ted in the light of reason. 

Then as regards the conflict between one Smriti 
text and another. 

The Smriti writers suggest more than one principle 
to be followed in such a case, as for instance, 
Yajnavalkya says, 

“When two Snnritis differ, that which follows equity 
as practised by the people of old, should prevail.” ? 

Narada says.—‘In cases of conflict of Smritis, deci- 
sion should be based on reason (as embodied in custom); 
as custom is powerful and over-rides the sacred 
law.” 

Says Vnhashpati:— 

“The first rank (among lagislators) belongs to Manu 
because he had embodied the essence of the Vedas in 
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his work, that Smriti (or texts of law: which is op- 
posed to the tenor of the laws of Manu is not ap- 
proved.” 

The above rule regarding the superiority of Manu’s 
Smriti, however, is subject to the infirmative circums- 
tance that Manu is the oldest authority, and as such 
some of his teachings may have become obsolete by 
time. This is indicated by the following text of 
Parâshara. 

“The law of Manu is authoritative in the Satya 
Yuga, the law of Gautama in the Treta, in the Dwapara 
Sankha Likhita, and in the Kali the law of Pardsara’’.? 

Sri Bhatta Sankara in his book called Mimansa 
Bala Prakasha treats at some length the subject of 
what he calls Kalpya Vidhis (constructive Vidhis). 
These Kalpya Vidhis are nothing more or less than 
Vidhis presumed by reason. He, first of all, divides 
these Kalpya Vidhis into Kalpya Vidhis proper and 
Kalpya Nishedha i. e., into positive and negative 
constructive Vidhis. He then divides Kalpya Nishedhas 
mto seven classes, among which are Smriti Kalpya, 
Achara Kalpya, Arthavada Kalpya etc.— 

Smriti Kalpya Pratishedha is illustrated by the ex- 
ample “Let not persons of the same Gotra be married.” 
This rule is not to be found in any express text but 
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is an extension of a principle contained in certain 
texts. 

_As an instance of the Achara Kalpya Pratishedha 
the prohibition of parana (break-fasting) at the time of 
Hari vasara is mentioned. 

In some cases the digest writers, in reconciling 
conflicting texts, do not hesitate to avail of equitable 
and reasonable considerations to a great extent. Some- 
times they arrive at a conclusion in the nature of a 
compromise, much in the shape of a constructive 
Vidhi. For instance, Vijnaneshwara deduces the rule 
that a widow inherits her husband's property, provid- 
ed he was not living jointly with his brothers when 
he died, from a number of texts some of which clearly 
asserted the widow's right of succession unconditional- 
ly ; some virtually negatived her right altogether ; and 
a few indicated that she was to be postponed to her 
husband's brothers. 

Jimutavahana tries to reconcile the texts toa great 
extent by appealing to Shastrik reason and sense, and 
practically adopts those texts which coupled with 
reason and sense weigh heavier. But, at the same time, 
he does not unceremoniously discard the texts which 
contradict the texts approved by him. He suggests 
a particular reading of these texts taking some degree 
of grammatica] liberty. Jimutavahana first of all clears 
up the text of Vrihat Manu from certain arguments 
arising out of the absence of any possessive pronoun 
before the words ‘entire share. He shows that the 
word ‘his’ 7. e. ‘husband's’ is understood before ‘entire 
share. Then he refutes the compromise arrived at 


by Vijnaneshwara, that the widow takes if her husband 


was not joint with his brothers. 
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Section II. Miscellaneous Maxims. 
Class IV. Group A. 


Maxims regarding personal capacity and incapacity. 

G) Maxim regarding the necessity of qualifica- 
tions. 

“There must be rules of qualifications as indicated 
by the nature ofa complete act”.' 

“The qualifications with regard to any special 
class of acts are generally determined in three ways ; 
by texts of general competency, prohibitory Vidhi 
texts, or by specific mention.” ? 

General competency is indicated by the text : 

“Duties must be done by those who are pure and 
living at the time.’’* 

Living at the time is not alone sufficient. He 
must have the capacity to understand the nature of 
the business. 

“ That also which a seemingly independent person 
does, who has lost control over his action, is declared 
an invalid transaction, on account of his want of 
real independence.” * 
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(ii) The maxim regarding the competency of 
women. 

“In the opinion of Badarayana, all without any 
distinction (who desire heaven) can perform sacri- 
fices. A woman, therefore, is included, because the 
whole mankind without any distinction is included,” 

“In fact, in the case of married people, the husband 
and wife must join in sacrifice.” ° 

As regards establishing the sacred fire, the husband 
is a necessary party. 

“Qualification is recognised ; therefore the dual num- 
ber (is made up) by a wife.”" 

(iii) The maxim that poverty is not disqualifica- 
tion. 

“ Not so, because (wealth is) unstable (that is, one 
may possess it or not); necessarily it may be acqui- 
red.” * 

(iv) The maxim that loss of any limb is not dis- 
qualification. 

“Again, the maimed (has. that quality (of compe- 
tency to sacrifice)” ë 
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“But persons suffering from incurable diseases 
cannot perform a sacrifice.’ 


Olass IV. Group B. 


Maxims relating to the conditions which the 


performers of an act must observe. 

(i: “If an act which is originally optional be 
commenced, it must be completed in accordance with 
the prescribed rules,’”? 

(i) “Such parts of a permanently enjoined act 
as are essential, are alone to be performed .* 

(ii) “A material may be substituted for a mate- 
rial which is spoilt and has become useless’’.* 

“The substitution takes place, because the perfor- 
mance ofan obligatory act is a general duty”’.’ 

(iv). “None can be substituted in the place of 
the sacrificer himself’.® 
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(v. “The principal material should be used even 
if a substitute be better and more useful”.' 

(vi). “Evena principal material should be given 
up and a substitute made for it, if it conflict with 
the purpose of the act”.? 

(vii). “Every one contributing toa sacrificial act 
obtains the whole benefit of the sacrifice’.* 


Class IV. Group C. 

Maxims regarding property. 

(1). “ The disposing power belongs only to the 
owner.” 

“Of that only, one has the disposing power of 
which one is the owner, other things not being with- 
in his competency”.* 

The commentators take this Adhikar na as show- 
ing that a man cannot give away his presents in 
carrying out his vow of giving away all his property. 
But this maxim really is of a comprehensive character 
and indicates what is the essence of the proprietary 
right. It also indicates the conditions of owning a 
thing, inasmuch as it shows that in order to own a 
thing, there must be a person who can exercise dis- 
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posing power over it. Hence the following principles 
have been derived from the above by later writers. 

(1) Property can never be in abeyance. 

(2) Property must be vested in some person, real 
or ideal. 

(3) Ownership is extinguished by sale, gift, death, 
degradation and change of religious order. 

(4) Property is for enjoyment and acts of religious 
merits. 

(5) Everyone is capable of acquiring or holding 
property. 

The latter rule is also directly supported by the 
Jaimini Sutra 41 Chap. i, Book VI. 

(i). The maxim that there is no ownership in 
the king to the soil which constitutes his dominion.! 

This maxim cannot be better explained than in 
the language of Nilakantha. He says: 

It is stated in the sixth book of the Purva Mim. 
ansa, that the whole earth cannot be given away by 


the king of the world; neither the (whole) Mandala 
(dependency) by the ruler of that dependency.. The 


ownership in each village, field and the like of the 
whole earth, or the dependency belongs solely to the 
respective Bhaumikas or landlords. The ruler has 
only totake the taxes. Hence, in what is now techni- 
cally called a gift of land, a gift of the soil ismot accom- 
plished, but only a grant of due allowance (is provided) 
etc, etc.’ 
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Mr. Colebrooke's observations on this Adhikarana 
are as follows:— 

“A question of considerable interest, as involving 
the important one concerning property in the soil 
of India, is discussed in the sixth lecture. At 
certain sacrifices, such as that which is called 
Viswajit, the votary, for whose benefit the cere- 
mony is performed, is enjoined to bestow all his pro 
perty on the official priests. lt is asked whether a 
paramount sovereign shall give all the land, including 
pasture ground, highways, and the site of lakes and 
ponds ; a universal monarch, the earth ; and a subor- 
dinate prince, the entire province over which he rules?” 

To the question the answer is:—“the monarch has 
not property in the earth, nor the subordinate prince 
in the land. By conquest kingly power is obtained, 
and property in house and field belonged to the 
enemy. This maxim of the law, that ‘the king is 
lord of all excepting sacerdotal wealth’ concerns his 
authority for correction of the wicked and protection 
of the good etc.’’' | 

Besides the miscellaneous maxinis mentioned above 
I would give here a few more of a decidedly legal 
character, gathered from Manu. 


1. “It is for the king to protect the property of 


barren women deserted by their husbands, or women 


who are childless and friendless or are widows and 


diseased.” ? 
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2. “If one onjoy and use the property of another 
such as cattle etc. as a friend, the owner's right is not 
lost by such enjoyment and use. But the right is lost 
when for a period of ten years one enjoys the property 
of another in his presence and without objection and 
not as a friend.’ 

3. “Use and enjoyment does not destroy the right 
of the owner when the property is the borderland of 
land or it belongs to a minor or is placed in the pos- 
session of another as a deposit.” ” 

“If the interest is monthly and is allowed to ac- 
pena the creditor is not entitled to recover more 
than double amount, but including interest, and not 
more than ave times, if the thing lent be cattle, crop 
or wood.” 

5 A interest among other unconscion- 
able stipulations is not allowable by the Shastra.” + 
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6. “Contracts by the drunken, the insane, infants, 
and men past eighty years of age, and by one without 
consideration are not valid”.' 

7. “A promise to do a thing reduced to writing is 
not binding if not sanctioned by law”.? 

8. “The sons are to pay the debts of their deceased 
father, provided the debts be not contracted as a secu- 
rity or in any immoral way”. - 

g. ‘Fraud vitiates sale, mortgage and gift’’.* 

10. “Ifa man die having contracted a debt for the 
necessities of the family, the family members whether 
divided or undivided must pay off that debt”.* 

11. “If duringt he absence of the master a servant con- 
tracts a debt for the family, the master must pay it’’.° 
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12, “Ifa transaction such as is brought about by 
force for the execution of a document or the like, the 
transaction is void”.? 

Many of the principles stated above are regarded 
as principles of equity under the English law. How- 
ever, such principles have but a very remote connec- 
tion with the subject of interpretation. So I should 
not multiply them here. I have referred to the above 
principles just to show you that the Hindu law is not 


wanting in enunciation of the fundamental principles 
of law. 
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LECTURE VII. 


CERTAIN PRINCIPLES OF INTERPRETATION 
OF COMMON KNOWLEDGE OR THE 
POPULAR MAXIMS. 


Jaimini’s maxims of interpretation are of the greatest 
binding force. The popular maxims (Laukika Nyâyas) 
certainly cannot claim such an authority. Neverthe- 
less many of these latter maxims are recognised as 
authoritative. The reason is not far to seek. Law is 
common sense, as Sir Henry Maine observed on one 
occasion. And even according to the old Smriti authors 
such as Vrihaspati and Narada, the administration of 
the law should be conducted with common sense. 
And what are these popular maxims but expres- 
sions of common sense? Sir J. Mackintosh speaks of 
them as “the condensed good sense of nations”. 
These maxims are distributed widely in the ancient 
and modern Sanskrit literature under the name of 


Laukika Nyayas. Their origin is various. Some of 
them can be traced to striking passages of some an- 
cient poets. For example, the Panka-prakshalana — 


maxim' or the maxim—‘Better to avoid the mud 
than to wash it off. This Nyaya which is a very 
will-known one, quoted by Sreekrishna Tarkalankara 
in his commentary on Dayahaga, cited more than 
once by Sankara in his exposition of Brahmasutra, 
and on several occasions by Anandagiri in his commen- 
tary on Sankara Bhashva, and also found in Panchatan- 
tra, can be traced to a passage ot Vanaparva of Maha- 
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bharata. Many of them had their origin in the 
current popular stories, and in some cases, it is un- 
fortunately difficult at this distant date to determine 
exactly the details of the story which gave rise to them. 
Some of them again seem to be based on facts, real 

= or supposed, as for instance, the maxims called that 
of the Lion’s look' and the Crow's _ eyeball.’ 
Others again show the sympathies and antipathies of 
the people of the time, and not a few of them are 
expressions of cutting sarcasm. 

Thus you will see that, of the popular maxims, 
many would be but of little use to a lawyer in inter- 
preting law. But, as already said, a large number of 
them are useful to him, and have been so recognised. 
If these popular maxims which bear on law had been 
found in a work collected together, such a work would 
have been of very great advantage to the law profe- 
ssion. Unfortunately there is no such work. 

There is a number of popular maxims in the dic- 
tionary by Taranath Tarkavachaspati ; some of them 
are shownin V.S. Apte’s Dictionary ; Pandit Satyavrata 
Shamasrami’s contribution to the Pundit contain a 
description of some popular maxims. The Bengali 
Encyclopedia named Viswakosha also contains an 
extensive collection of them. 

All these collections appear to have derived their 
origin from the two ancient works on these popular 
maxims by a Rajput named Raghunath. His works are 
Laukika Nyaya Ratnakara which is his larger treatise, 
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and Laukika Nyaya Samgraha, which is an abridgement 
of his larger treatise. Raghunath appears to have col- 
lected these Nyayas from quotations in the Sanskrit 
books. But, unfortunately, he has given no references of 
the books from which he has made these quotations. 
No one seems to have given more patient labour and 
research to the subject of popular maxims than Colonel 
G. A. Jacob of the Indian staff corps. This old gentle- 
man with his failing eye sight has collected about two 
hundred popular .maxims, and have published them 
in the form of two booklets, named Laukika Nyayanjali 
or the Handful of popular maxims. Although my 
present object is onlv to refer to those popular maxims, 
which bear on the interpretation of law texts. I have 
given you the above references to enable such of 
you as feel an interest in the subject to study it more 
thoroughly. 

Raghunath and following him Colonel Jacob desig- 
nates these maxims as popular sayings (Laukika 
Nyayas.. I have not discarded this nomenclature. 
But you will see that most of the maxims that I shall 
mention are really much more than popular sayings. 
They may well rank with the Roman maxims which 
are treated by Mr. Broom. In fact, many of them 
are regarded as having the force of Shastra. I have in 
an earlier lecture explained the meaning of the term 
Shastra fully. But here you may take Shastra shortly 
to mean enunciation of principles such as are recognised 
to be binding. That most of the maxims have sucha 
character, is demonstrated by the fact that they 
are relied upon by persons of very high authority, not 
excluding the writers on Mimansa, such as Savara 
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Swami, Kumarila Bhatta, and even Jaimini himself. 
You will see instances of this. Lawyers like Medhatithi. 
Kulluka Bhatta, Jimutavahana, Sreekrishna Tarkalankara 
also unreservedly refer to these maxims. 


Section I. Popular maxims with legal significance. 


Maxims with Now I proceed to enumerate some such popular 
ega signi maxims as have acquired a legal significance. 


(1) The maxim that if a thing is once done, 
the requirements of Shastra in that respect is fulfilled.' 

I have already shown that this maxim isa gener- 
alisation of Jaimini’s maxims regarding Tantra and 
Prasanga. 

(2) In the same passage a word occurring once 
cannot be taken in its primary and in its secondary 
sense.’ 

This maxim has been utilized by Jimutavahana on 
more than one occasion. 

(3) More words, more meaning. * 

This maxim has been referred to by Kashirain in 
his commentary on Shuddhitattwa. It has been also 
quoted by Raghunandana in Udvahatattwa. 

‘4) The maxim of understanding up to the limit 
of the power of an expressson.* 

It has already been pointed out that this maxim 
emphasises the literal principle of construction, by 
laying down that you cannot go beyond the power 
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of words. It occurs twice in Bhamati, pages 710, 742. 
Anandagiri too quotes this maxim in his comment on 
4. 3. 4. Compare Jaimini IHI. ii. 3 and lI. iii. 2. 

(5) The maxim of fifty in a hundred.! 

The greater includes the less.. See Savara VI. 1. 43. 

This maxim is made explicit by another which says 
that, ifa man has three sons, it is not proper to speak 
of him as the father of two sons, though being the 
father of three, he is also father of two. It is equi- 
valent to the Latin maxim duane magus continet 
in se minus. The greater contains the less. 

i6) The maxim that causing to be done is-to do,? | 

To be more explicit, the maxim is that, he who 
causes a thing to be done by another is the real doer 
of it. This is exactly equivalent to the Latin maxim, 
“Facit per alium facit per se’ This maxim has been 
used by Anandagiri in his commentary on Brahmasutra 
Bhashya 1. 2. 21. , 

(7) The maxim that current sense steals away that 
which is derived from the root.” Mr. Jacob renders it 
as follows : “Popular usage overpowers etymological 
meaning.’ This Nyavya is quoted in various places 
such as Vivaranaprameyasangraha,* Panchapadikavi- 
varana,’ Vedantakalpataru® and Anandagiri on Brah- 
masutra Bhashya.’ 


4 1.3. Pp. 144, 135. 
Ss Pp. 122-2. 

6 Pp. 207. 

7 1, 3. 42. 
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This maxim is analogous to Latin, “Optimus 
interpres usus. —Usage is the best interpreter of things. 

(8) The maxim, definition alone is no proof.’ This 
means that bare assertion of a matter is no proof of 
the matter asserted. This is found in Sarvadar- 
shanasamgraha. 

(9) ‘Do not make two sentences or ideas, when 
one is possible? This maxim has been tully 
explained. 

(10) The maxim of eating trom the brazen vessel.’ 

Jaimini refers to this maxim in Sutra 35, chapter ii, 
Book XII in which he says : 

If there be several conditions not inconsistent with 
each other, then (the condition attaching to what is 
higher in position: should be adjusted so as not to 
interfere with the condition attaching to the inferior in 
position, just as in the case of the eater from the brazen 
plate. This maxim ‘the eater trom the brazen plate’ is 
explained by Savara as meaning that, where there 
are the student and the teacher to take food, the former 
with a pre-existing vow to take his food from brazen 
plates only, then the latter, the leavings of whose food 
the student is bound to partake, must accommodate 
the student by taking his food served in a brazen plate, 
though it is not suitable ito him. The import of this 
maxim appears to be that where it is possible, inconsis- 
tencies should be reconciled. 

(11) The maxim of the lamp on the threshold.* 
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A lamp so placed gives light both inside and out- 
side the house ; and the maxim is applied to something 
which fulfils a two-fold purpose. Savara in his Bhashya 
on Jaimini XII. i. 3. practically makes use of this Nyaya, 
though he does not actually mention the word Dehalee. 

(12) The maxim of the resultless being subordinate 
to that. which has a result.’ 

The principle that whatever has no result of its 
own, but is mentioned in connection with something 
else which.has such a result, is subordinate to the latter, 
This is Dr. Thibaut’s rendering of the Nyaya as it oc- 
curs in Brahmasutrabhashya 2. 1. 14 (page 443°, and he 
explains it thus in a foot-note as follows: 

“A  Miméansa principle, a sacrificial act, for ins- 
tance, is independent when a special result is as- 
signed to it by the sacred texts; an act which is en- 
joined without such a specification is merely auxiliary 
to another act”. See also Savara IV. iv. 19. 

(13). The maxim of the Brahmana and the holy 
traveller.? 

In such a sentence as, ‘the feasting of the Brahmanas 
and holy travellers’, the separate mention of the latter 
who are really mcluded in the former term, merely 
emphasises their position as a special section of the 
general body. It also appears in Kumarila Bhatta’s 
Tantravartika, pages 423,590. 

(14) The maxim of the examination of a crow’s 
teeth.’ 
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This is applied to any useless and manifestly fruitless 
enquiry. It occurs in Sankara’s Bhashya on Katha Upani- 
shada 1. 2:. Itis also found in Jaiminiya Nyavyamala 
vistara 4. I. I. | | 

(15) The maxim of the cattle and the bull.' 

This maxim is of the same effect as that of the 
Brahmana and the holy traveller. It means that 
where two words are joined together almost meaning 
the same thing, the second word is intended to em- 
phasise the meaning of the first. Kulluka refers to this 
maxim in his exposition of Manu viii. 28, where six 
classes of women are enumerated as having a claim to 
the king’s protection.’ 

(16) The maxim of the lost horses and burnt 
chariot.’ 

This is based on the story of two men travelling 
in their respective chariots, and one of them losing 
his horses and the other having his chariot burnt, 
through the outbreak of a fire in the village in which 
they were putting up for the night, the horses that 
were left were harnessed to the remaining chariot, 
and two men pursued their journey together. Its 
teaching is union for mutual advantage. That fhe 
story is very old is clear from the fact that the saying 
is quoted in the 16th vartika to Panini and is explained 
by Patanjali. It is referred to in Kumarila Bhatta’s 
Tantravartika pp 15, 709, 832. 
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‘17) The maxim of the two monsters.! 

This Nyaya is understood to imply that where 
two contradictory facts are equally strong, they neu- 
tralise one another. In this sense it has been applied in 
Sankhyatattwa Kaumudi. Raghunath says that this 
maxim holds good when the things in opposition are 
of equal strength, but when they are of tnequal 
strength and the weaker is to go to the wall, then the 
Matsya Nyaya is employed. The name of the Nyaya 
is taken from the story of two monster brothers, Sunda 
and Upasunda, who quarrelling over the heavenly 
woman Tilottama destroyed each other. This maxim 
is analogous to the Latin, AJ//egans contraria nonest 
andiendus. He is not to be heard who alleges things 
contradictory to each other. 

(18) The maxim of the larger fish eating the smaller. ? 

This Nyaya has been used by Kulluka, the well- 
known commentator of Manu Sanhita, in his commen- 
tary on Manu? vii. 20. This Nydya means, as has 
been explained above, that the weaker goes to the 
wall, just as the great fish eats the little. 

(19: The maxim that a thing is not to be taken as 
imperceptible because it is perceived with great 
difficulty. * 

This maxim is quoted in Tantravartika p. 6 (Benares 
edition) and also in Nyayamanjari p. 422. (Vizianagram 
series). 
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(20) The maxim that one riding ona horse cannot 
be overtaken by one on an ass,' 

Kumarila Bhatta refers to this Nyaya to ridicule 
the claims of those resting on the authority of the 
Smriti to match those who are grounded on the 
authority of the Sruti.? 

(21) The maxim~—Do not strike at your own exis- 
tence.’ 

Literally “it is wrong to quarrel with that on 
which one’s livelihood depends”. This maxim is 
found in Paribhâshendushekhara p. 85, which employs 
it to support the proposition that when one relies on a 
combination of two things as constituting ground in his 
favour, he can not at the same time shut out a rule 
arising from that combination which will go against 
the ground taken by him. 

(22) The maxim—Go not far if vou find it at 
your hand.* 

The maxim says that “if you can find honey in 
the Arka plant which grows in your yard, no need 
of going into the mountains in quest of the bee-hives.” 

This Nyaya has been referred to by Savara in his 
commentary on Jaimini I. ii. 4. The very passages 
of Savara have been quoted by Vachaspati Misra in 
Sankhyatattwa Kaumudi. This maxim has also been 
referred to by Sankara in his commentary on Vedanta 
Sutra III. iv. 3. 
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This Nvâya is also expressed by the following 
aphorism : 

(23) When an object can be attained by following 
a Straight path, what is the good of following circuitous 
course ?! 

This maxim also is twice used by Vachaspati 
Misra in his Nyayavartikatatparyatika. 

(24) The Nyaya of the mangotope or the maxim — 
what predominates, gives the name.? 

A mango-tope means a grove in which mango trees 
abound, not that no other trees are to be found in it. 
This Nyaya finds an expression in Jaimini’s Sutra ro, 
iil, IlI., which means, in the case of Srutis that which 
abounds in a certain Veda is taken as belonging to 
that Veda. | 

(25) The maxim—Join at one end, break at the 
other." 

This maxim means a case in which one cannot 
rely upon an argument without incurring an equally 
strong objection. This Nyaya has been twice used in 
Sarvadarsanasaingraha. 

(26) The maxim of wristlet of the wrist.* This 
maxim means that when a term bv itself implies its 
relation to a certain thing, additional employment of 
the name of that thing must have some additional 
meaning ; as for instance, the expression, the wristlet 
of the wrist, means that the person is actually wearing 
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it upon his wrist. This principle is also expressed 
generically by the Karika, Shabdadhikyat Arthadhi- 
kyam." 

(27) The maxim of the crow and the curdled 
milk,” 

This maxim means that looking to the purpose of 
a proposition, it must be taken in a general sense 
though expressed in particular words. This corres- 
ponds to Jaimini’s Grahaikattwa Nyaya.° 

(28) The maxim of what after.* 

This maxim is discussed by the commentators of 
the Mimansa Sutras under Sutra 32, Ch. 1.: Book I. 
This Nyaya means that when the more difficult of 
the two propositions is proved, the simpler one is to 
be taken as proved. The Dandapupa Nyaya* or 
the maxim of the loaf and the staff is to a similar 
eftect. 

(29) The maxim of fetching water.“ 

This maxim implies that when a principal purpose 
is expressed, all its subordinate incidents are included 
therein, just as when one says ‘Fetch me water for 
drink’, it means, ‘Fetch for mea glass or other siutable 
vessel filled with water.’ This corresponds to the 
Prasanga Nyaya of Mimansa. 

:30) The maxim of the staff and the cake.’ 
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This maxim is a very favourite one with Jimuta- 
vahana. He applies it more than once. It means a 
portion. The Nyaya arose thus: a cake was placed 
upon a staff and left at the corner of a house. In the 
morning, the cake was missing, and it was found that 
parts of the staff had been bitten off, evidently by a 
rat. Under these circumstances, it must be presumed 
that the rat who bit off parts of the staff must have 
eaten up the cake. 

(31) The maxim --‘Prevention is better than cure.’ ' 
Literally, ‘better not to touch the mud than to have 
to wash it off.’ 

This Nyaya is mentioned by Sreekrishna Tarkalan- 
kara, in his commentary on Dayabhaga. 

(32) Where the reason of a thing is found by 
perception, it is not proper to seek for any other proof 
for it.? 

It is on a similar basis that Jaimini regards the 
Mantras to be mere Nivamas regarding tangible 
objects. 

(33) The maxim of the Brahmin Bandhu ascetic." 
It means that where a person is converted from one 
creed to another, but yet retains the denomination of 
his former creed, such an expression is used, It is pretty 
clear that according to the Hindu Law, conversion to 
Buddhism did not cause a forfeiture of the rights of a 
Brahmin as a citizen ; as regards civil rights, no such 
forfeiture was caused, as under the principle of 
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Abraham versus Abraham. The maxim is used by 
the authors of the Kavva Prakasha and the Sahitya 
Darpana. 

34) The maxim that a word signifies the thing 
signified.'’ This maxim literally means that the méaning 
of a word partakes of the. character of the thing to 
represent which it is employed. But in an extended 
sense, the maxim means that a work is authoritative on 
the subject it purports to treat, and not on any 
collateral subject. The instance given by Vijnanbhikshu 
is, that Sankhya Sutras, the object of which is to show 
the means of relieving misery, have no authoritv 
regatding the subject of the Supreme: Being. 

(35) Where both the opposing sides are equally 
objectionable or equally blameless, the: go-by should 
be given to both of them.? | 

The utility of this maxim is not so great in the 
Mimansa Darshana as in the Vedanta Darshana ; for, in 
the former the object is decision, in the latter 
elimination. In the’ Miminsa where two Vidhis 
happen to be in conflict, there must be Vikalpa or 
option. | 

(36) The maxim of the conch-shell and the hour 
of the day.’ 

This maxim is of equal importance to the subject of 
interpretation as to logical argumentation. Jaimini’s 
principle of Krama (order of sequence) corresponds 
with this maxim. Raghunandana’s application in 
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Malamasatattwa illustrates its exeyetic value. Fhe” 
meaning of the expression conch-shell and the hours 
of the day is that, as the conch-shell is blown according 
to custom at certain hours of the dav, these hours are 
indicated by the blowing of the conch-shrell. | 

(37) The maxim of showing the nose by moving 
the hand round the back part of the head.’ | 

This maxim means that when an easy word and 
direct course are available, an indirect and far-fetched 
course should not be adopted. This correspouds to 
Arkamadhu Nyaya noticed before. | 

. (38 Nearness of position is not nearness in sense.” 

This maxim is to the effect that it is not juxtaposi- 
tion which determines the nearness of relation of 
clauses. Clauses though distantly situated may yet 
be connected by one verging to the other. This 
Naiyaik maxim is identical with the Mimans&a maxim 
on the subject. 

(39) The maxim of ‘nearer the better.’ 

It means where a construction with a nearer clause 
is as good as with a more distant clause, the nearer 
should be preferred. 

(40) The maxim—Take all of a group on an equal 
footing. ` 

It means that when two or three substantives occur _ 
together, such as Ghatpata (the cup and the portrait), 
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one should not be taken as qualifying the other, but 
both as independent substantives. By this maxim it is 
directed to construe a compound word as Dandwa- 
samasa!' where this is possible rather than to construe 
it as any other Samasa. 

(41) The maxim that which forms the quality of 
one thing may be the quality of other things.? 

As tor instance, Shwetashankha (the white conch- 
shell), but other things than a conch-shell may also be 
white. This maxim, in fact, is identical with Mitha- 
asambandha Naya® of the Mimansa Sutras. 

(42; The maxim—when invited all must be equally 
attended to.‘ 

This maxim applies where to a number of nomina- 
tive clauses there is one common predicate, that predi- 
cate must be applied equally to all the clauses. 

(43) The maxim that where there are two Vidhis, 
one of a wide and vague scope, and the other definite 
and limited, the latter should prevail.’ 

This exactly corresponds with Jaiminis Samanya 
Vishesha Nyaya.“ 

Besides the maxims mentioned above, the following 
are referred to in Savara Swami's book. 

Bhumiradhika Nyaya’ has been twice mentioned by 
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Savara in VII. ii. 15 and IX. ii. 13 ; Shakunigrahakagati 
Nyaya! mentioned by Savara in IX. i. 22; Shushkesti 
Nyaya’? mentioned by Savara IX. ii. 13; and others. 

There are some popular maxims however, which 
are, as already observed, mere expressions of wit or 
sarcasm or the like. These also mav be welcome to 
a lawyer in forensic discourses in connection with 
questions of fact, and may be well resorted to in address- 
inga Jury. My treatment of the subject would be 
incomplete without a few examples of this class of 
sayings. So I would mention to you the following. 

The maxim of ‘half and half.’* 

This maxim embodies the story of the Brahmin 
who was eulogising his cow offered for sale, as being 
one of mature age, but who finding that that was not 
inviting to the purchaser, next dav described it as being 
verily a young animal though old in spirit. 

(2) The maxim—Discussing the selection of an 
auspicious moment alter the thing has already been 
done.* 

(3) Ifthe blind lead the blind, both will fall into 
the ditch.” 

(4) Proclaiming the name of a son betore he is 
bom.“ This corresponds to the English proverb, ‘count- 
ing your chickens before they are hatched. 
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(5. The beggar planting his footing,' correspond- 
ing with the English maxim, ‘ give him an inch, he will 
take an ell’. 

Now in this connection I shall give you some 
popular principles of interpretation other than maxims 
which authors of discoursive writing observe or are 
supposed to observe. 

(1) When, in order to establish anv particular pro- 
position several reasons are given in successive clauses, 
each successive reason being preceded by such words 


+- as kincha, vadva, va, then the reason last given is to be 
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accepted as the correct one in the opinion of the author. 
This principle means that all the reasons except the 
last are more or less in the nature of what is called 
in modern legal language obiter dictum. 

2) Where, however, several alternative proposi- 
tions are propounded in the same sentence with the 
word vá (or) without any indication of a conclusion, 
it is to be understood, that the author does not approve 


. any of them. 


(3) T two reasons are given in the same clause 
for any particular proposition, the reason last given 
is taken as being merely corroborative (Sadhaka: ?, 
just as Jaimini often uses such words as Darsha- 
nât,” Lokavat (from observation as with worldly 
people) ', although according to his own philosophy, 
matters of perception or personal knowledge cannot 
be relied upon, in discussing what is Vidhi and what is 
not a Vidhi. 
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Section II. Explanatory observations on the 
foregoing maxims. 

I have given you a running view of some of the 
popular maxims. Their character and rationale my be 
better understood if you consider what are called the 
Mimansa Pramanas means of proof) in connection 
with them. The Mimansa philosophy recognises seven 
Pramanas. One school recognises only six. The seven 
Pramanas are as follows : 

(1) Shabda Revelation), 

(2) Pratyakshya (Direct sensual perception). 

(3) Anumana (Inference). 

(4) Upamana (Illustration by Simile). 

(5) Arthapatti (Irresistible conclusion of the truth 

from a combination of facts). 

(6. Shishtachara (conduct of wise men). 

(7) Abhava (Reductio ad absurdum'. 

Some of these Pramanas apply to the subject of 
interpretation. I shall explain to you the bearing of 
these on the question of interpretation. Shabda Pramana 
corresponds to the Sruti principle where the intention 
of the text is obvious and manifest. Where, however 
the true intention and purpose of a text has to be made 
out by inference or by analogy, this would be a case of 
either Anumana Pramana or Upamana Pramana. 

The popular maxims are mostly instances of Anu- 
mana and Upamana. In other words, they bear upon 
the subject of interpretation by inferential reasoning, 
and by analogical process. Kumarila Bhatta explains 
very fully the method followed in these two processes. 
In fact, every branch of knowledge is pursued more 
or less by the aid of inference and analogy. The 
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facts and laws scattered over in the wide domain of 
the physical as well as of the moral and intellectual 
world have their counterparts in every special subject 
of enquiry. As in other branches of knowledge so 
in the subject of interpretation, the facts and laws of 
the wide physical and the moral world are utilised. 
In cases of difficulty arising with reference to the 
interpretation of a text or passage by recalling to mind 
some natural law or some physical law or moral fact, 
the interpreter is enabled to solve the difficulty. 

A popular maxim is the condensed expression of 
some natural or moral fact or law embodied in a saying 
which is current among the people concerned. These 
sayings are sometimes in the form of an abstract 
proposition. But mostly they are in the form of a strik- 
ing fact or of an illustration of some kind of expediency. 
The first nine maxims given before are all in the 
nature of abstract propositions and are of a technical 
nature, directly bearing on the subject of judicial inter- 
pretation. They are of the same nature as the general 
maxims of the Roman Law, mostly you will find them 
in the corresponding maxims of the Jaimini Sutras. 

The first maxim ‘a thing, once done fulfils the 
Shastra’ is of very great practical importance in applying 
the texts of the Shastra. And it is very frequently 
referred to in the works of commentators on the Smritis. 
The second ‘a word once pronounced must have 
one meaning, is also of vital importance to the inter- 
pretation of law. It is in fact an axiom of interpreta- 
tion. You have already seen how Jimutavahana utilizes 
it. The third maxim —‘more words more meaning’ is 
the keynote of the principle of literal interpretation. 
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The fourth—-‘As tar the expression so far the sense’ 
is virtually to the same effect. The fifth ‘Fifty in a 
hundred’ appears to be a provoking truism. Probably, 
it has been put in this form to make it more attractive, 
The Roman form of it ‘the greater includes the less’ 
is more familiar to us. The sixth ‘He who causes 
to be done himself does’ and its Roman counterparts 
are well-known. The seventh—‘ Popular usage over- 
powers the etymological meaning’ is included in 
Jaiminis Padartha Prabalya maxim, and every lawyer 
is familiar with its Roman counterpart (the usage 
is the best interpreter of things), The eighth ‘Statement 
alone is no proof, is another universal maxim. The 
ninth—‘ One proposition being possible two should 
not be made of it. This maxim, among others, shows 
how popular maxim agrees with Jaimini’s maxim. 

There are some other maxims which are of the 
nature of general abstract propositions such as no, 
12, NO. 19, NO. 32, NOS. 34, 35, 38, 43, etc. 

Another class of maxims are based on considerations 
of expediency where owing to a difficulty in a text or 
passage, the interpreter is in a fix. These maxims 
point out to him the course which is expedient. As 
instances of this class I may mention the following. 

‘The honey and the Arka plant’ maxim (no. 22). It 
is to the following effect. 

‘If you can find honey in the Arka plant which 
grows in your yard, no need of going to the mountains 
in quest of the bee-hives. To the similar effect is the 
maxim no. 37) ‘showing the nose by moving the hand 
round the back part of the head’. 

‘These maxims suggest that when a difficulty arises, 
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the shorter way to its solution should be adopted in 
preference to a longer one. Maxims of this sort are in 
the nature of directions to the interpreter, l 

There is a third class of maxims which are serviceable 
to clear up the meaning of a text by showing its 
analogy to some particular trenchant facts or to some 
striking truth. They are more or less in the nature of 
Upamå (simile). The following are some instances of 
this class of maxims. 

The maxim of ‘eating from the brazen vessel’. | 
I have already shortiy explained this maxim. It 
occurs in the chapter of Tantrata in connection with 
the question whether where there is a primary duty, and 
also a derivative duty, both having the same purpose, 
the derivative should be ignored. The decision is ‘No’; 
both the duties have equal claims and there is no 
conflict between them. 

The maxim of the ‘larger fish eating the smaller, 
the maxim of the ‘mango-tope ’, the maxim of the 
‘wristlet of the wrist’, the maxim of the ‘crow and the 
curdled milk, the maxim of ‘the staff and the cake’ 
etc., are all maxims of this class. These are all of a 
peculiar character. So, although I have given brief 
explanation of them to make them familiar to you, 
I shall make some short additional remarks in their 
relations to each other. 

The maxim of the ‘lamp on the threshold’ should 
be considered with reference to that regarding the non- 
splitting of a sentence into two propositions, The latter 
favours construction by which one thing is to be taken 
as intended at atime; the form favours a double pur- 
pose. But the two are not contradictory. A sentence 
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may well be read as embodying one idea in the main, 
and at the same time, it may be construed so as to serve 
a double purpose. A proposition may be one, but 
may serve different purposes. 

Then the maxim of ‘the larger fish eating the 
smaller’, and that called the ‘Samanya Vishesha’ (the 
general and particular), shoul! be distinguished from 
each other. By the latter maxim when there are two 
propositions, one general and the other particular, the 
particular supersedes the general. But in the case of 
the fish maxim, in case of a conflict between a principal 
proposition and a subordinate proposition, the latter 
should be ignored. Obviously there is no inconsistency 
between the two maxims. For in the case of the 
maxim regarding the general and the particular, both 
propositions are affirmative, while in the case of the fish 
maxim one is affirmative while the other is of a nega- 
tive character. 

The ‘ mango-tope maxim’ is identical in effect with 
the Pranabhrita maxim which has been explained with 
reference to the subject of Linya. 

The maxim of ‘ the crow and the crudled milk’, and 
that of ‘fetching water’ are analogous, but ate not 
identical. In the case of the formera narrow expres- 
sion is to be taken in a comprehensive sense. But in 
the case of the latter, when a purpose is indicated, 
all its incidents are to be implied. 

The maxim of the ‘wristlet of the wrist’ and that 
called ‘the Brahmin and the holy traveller’ have some 
points of resemblance. In the expression wristlet of 
the wrist, the latter word wrist is seemingly superfluous, 
But in order to give it a meaning it is to be taken as 
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indicating the fact that the ornament of the wrist is 
actually being worn on the wrist. In the expression, 
‘Brahmanas and holy travellers’, the latter word 
includes the former and its use isjustified as emphasis- 
ing the same sense. This maxim is identical with the 
one named ‘the cattle and the bull’. 

The maxim of the ‘ staffand the cake’ (Colebrooke’s 
translation of Dandapupa Nyâya`, and the maxim called 
Kaimutika (what after) are to the same effect. Both 
indicate cases in which one thing being established 
another is established a priori. 

Before concluding this lecture I should acquaint 
you with certain fixed rules which are popularly 
recognised as the proper guides for writing treatises. 

An author writing a treatise in an orthodox manner 
is expected to fulfil the following conditions. 

(1) That he should begin with a Mangalachara 
(benediction and prayer). Generally it is accompanied 
by an indication of the subject and the name of the 
treatise. This is the substantial part of it. 

(2) That the subject should be of a defined and 
clear nature. This is called Vishaya. 

(3) That it should have a clear object and purpose 
for treating the subject. This is called Prayojana. 

Sometimes in the place of Mangalachara benedic- 
tion and prayer Pratijna or the enumeration of the 
object and the purport is substituted. Thus modified 
the three-fold division of the subject matter of a 
treatise or Shastra, legal or otherwise, is of great use 
to the interpreter. In fact, the Prakarana principle 
of construction, and to some extent the principle of 
Linga, are worked out in some cases from the Pratijna 
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and Prayojana. Many of the popular maxims, too, 
which I have presented to you, are utilisable with 
reference to this three-fold aspect of a written work. 
If one knows the subject and object of a work fully, 
he knows how to apply the principles of Prakarana 
and Linga in construing its passages. He is also in 
a, better position then to determine to what class of 
maxims, popular or otherwise, he has to look to in 
order to solve any difficulty. 


Section III. Some other popular maxims. 

Before concluding this lecture I would mention a few 
more popular maxims found in Colonel Jacob's book : 

(i) Swangam Swavyabadhiyakam na bhabati.' 

“Own’s own body does not hinder one.” 

What on the face of it constitutes an accessory to 
an idea should not be taken to contradict that idea. 

(it) Sthundutkhanan« Nyava.? 

“How to dig earth by a post.” 

If a position is to be made out circumstantially, 
you must bring forward a succession of facts and 
arguments, as it is only by repeated hammering that 
one may dig a hole by a post. 

(ut) Sthalipulaka Nydya." 

“Test one rice in a boiling pot.” 

Of many similarly circumstanced things of one 
and the same description, if one is found to possess 
a certain quality, the rest may be taken to possess it. 

(iv) Shuchikataha Nvaya.* 


a —— = 
—= -— m e - — .- — 


1 OAF ARAINA ARAFA | 
2 AVATARA: | 

3 @AMyaraa: | 
4 


qatararyayra: 


Google 


as 


Maxims des- 
cribed by 
Colonel 
Jacob. 


376 THE SEVENTH LECTURE, 


“ Having to deal with the needle and the boiler.” 

If one is called on to solve a simple and a hard 
question at the same time, let him first despatch the first. 

(vi Sinkhabalokana Nyaya. 

“A lion’s glance -At one glance backward and 
forward like a lion.” 

When a matter shows itself connected with what 
precedes and what follows, one must take them into 
consideration at one glance. 

(vi) Swashrurnirgachhokti Nyaya.'—The mother- 
in-law who said, “ Be off.” 

‘Abusing another for what one himself does with a 
vengeance. 

The mother-in-law abused her daughter-in-law for 
refusing to give alms to a mendicant and called him 
back. to tell him, “There are no alms, be off.” 

(vii) Shringagrahika Nyaya.” 

‘ Seizing oxen by their horns.’ 

As a man disables a bull by catching hold of his 
horns, so if one takes the most seemingly antagonistic 
passages first and shows that they are not antagonistic, 
then he gains his point easily. For instance, in the 
Veaanta Darshana, Srutis like ‘Prana is Brahman’, 
‘Uktha is Brahman’ are first examined and interpreted. 

(viii) Shirvashchhedepi satam na dadati vinshati- 
panchakam tu prayachhatiti Shadkatika Nydya. * 

‘The carter who would be beheaded rather than pav 
a hundred, but will at once pay five score.’ 
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To many people the thing is not of so much impor- ` 
tance as its name and the form in which it is presented, 
With one name they will —_ it, with another name 
they will reject it. 

(ix) Vriddhimishtabato mulamapi te nashtam. 

‘Whilst seeking to obtain interest, the creditor loses 
(that and) the capital too.’ 

This maxim does not require any explanation. 

(x) Vriddhakumdrivdkya Nydya.* | 

‘The'request of the old spinster. An old spnister 
asked of Indra to grant the blessing that her son may 
eat from a metal plate milk, rice and sugar. Thus the 
old maid by this request asks for a husband, the birth 
of a son, rice and milch cow &c. This is applied to cases 
in which a sentence has an involved me:ning import- 
ing a variety of things. 

(xi) Vishakrimi Nydya.? 

‘Worms thriving in poison.’ 

The maxim corresponds to ‘what is one man’s food 
is another man’s poison.’ 

(xiii) Varam shanshayikanni shkadasamshaytha 
harshapana. 

‘Better is a certain Karshapana than an uncertain 
Nishka.’ 

This is equivalent to the saying ʻA bird in the hand 
is worth two in the bush.’ 

(xiii) Manadhina meyasiddhi.$ 
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‘To know the thing to be measured you must 
know the measure.’ 

This indicates a principle of practical logic. 

(xiv) Maddhyadipika Nyáya. 

‘The lamp in the centre.’ 

‘The idea is of alamp shedding light on both sides. 
When a term has a double connection with both the 
presiding and the following clauses after the manner 
of a lamp placed in the door, then this maxim is applied 
according to the explanation of Prof. Gough. 

(xv) Mandukapluti Nyaya. 

‘The maxim of a frog’s leap.’ 

Used by grammarians and others to express the 
passing from one rule to another over intervening ones. 
The St. Petersburg Lexicon gives references to its use 
in the commentary on Panini r. 4.47 (in the old 
Calcutta edition of 1810), and in the Siddhanta-kaumudi 
on Panini 5. 1. 117. 

(xvi) Vijánkura Nydya.' 

‘The maxim of the seed and the shoot.’ 

As the seed produces the shoot, so the latter in 
turn reproduces the former. Each therefore is a cause 
and an effect. The maxim is met with very frequently 
in the literature. We find it in Brahmasutrabhashya 
2. I. 36. 

(xvii) Pradhdnamallanirvahana Nyaya.? 

‘The maxim of the destruction of the chief 
antagonist.’ 

The principle that when the most formidable? 
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enemy has been defeated, the less formidable are 
already virtually overcome.’ 

We find it referred to in the Bhashya on Vedanta- 
sutra I. 4. 28. 

(xviii) Pishtapeshana Nydya.' 

‘The maxim of the grinding of that which is 
already ground’. 

Fruitless reiteration, unproductive repitition, We 
find it in Sankara’s Bhashya on Kena-Upanishad 32. 

(xix) Pdtachcharalunthite besmani ydmikajdga- 


ranam,? 
‘The vigilance of the watchman after the house has 


been plundered by thieves.’ 

Equivalent to the English proverb “shutting the 
stable door after the horse is gone.” It occurs in Kanda- 
nakhandakhadya, page 45. 

(xx) Ghattakutiprabhdta Nydya.* 

The maxim of daybreak in the vicinity of the toll- 
collector's hut, 

‘A man, anxious to avoid paying toll, takes another 
road, but losing his way in the dark, finds himself at 
daybreak, in the vicinity of that very toll-gate. The 
saying is employed to illustrate Uddeshyasiddhi,* as 
Professor Cowel puts it; that is, failure to accomplish a 
desired object. It occurs in the Panini section of 
Sarvadarsanasangraha. 

(xxi) Gaganaromantha Nydya.® 
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‘The maxim of ruminating on ether. Equivalent 
to beating the air. It is found twice in the Sarva- 
darsanasangraha.’ : 

(xxii) Aupamanduka Nydya.' 

‘The maxim of a frog in a well.’ 

It is applied to an inexperienced person brought up 
in the narrow circle of home, and ignorant of public 
life and mankind. 

(xxiii) Kdshakushavalamvana Nyåya.? 

‘The maxim of catching at straws. 

Being driven to an argument or position wholly 
untenable. 

Prof. Cowell has rendered it “like a drowning 
man’s catching at straws.” 

(xxiv) Kakakshigolaka Nydya.® 

‘The maxim of the crow's eye-ball.’ 

Crows are popularly supposed to have only one eye, 
which, as occasion requires, moves from the cavity on 
one side into that onthe other. The maxim is used 
of a word which appears only once in a sentence but 
which applies to two portions of it ; or to persons or 
things fulfilling a double purpose. 

(xxv) Kakataliya Nyaya.* 

‘The maxim of the crow and the palmyra fruit.’ 

A crow alighted on a palmyra tree, and at the 
same moment some of the fruit fell on its head and 
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killed it. The maxim is therefore used to illustrate a 
startling and purely accidental occurrence. 

(xxvi) Akdshamushtihanana Nyaya.’ 

‘The maxim of striking the sky with one's fist.’ 

A vain attempt at an impossibility. It occurs in 
the Jaimini chapter of Sarvadarsanasangraha (page 
133 of Bib. Ind. Edition, and p. 151 of Jivananda’s). 

(xxvii) Astvamastrena shamyati.? 

‘A weapon is silenced by a weapon.’ 

Perhaps analogous to the saying, “Like cures 
like,” or “set a thief to catch a thief.” 

It occurs in Jnanottama’s commentary on Sures- 
vara’s Naishakarmyasiddhi 1. 81. 

(xxviii) Ajéhkripaniya Nydya.* 

‘The maxim of the she-goat and the sword.’ 

It is founded on some story of a goat’s being sud- 
denly killed by accidental contact with a sword, and 
is used to illustrate any surprising event happening 
altogether by chance. It therefore belongs to the 
same class as Kakataliya, Khalvdtaviluiya and others 
of a similar kind. 

(xxix) Abayabashakte samuddyashaktirvaliyasi.* 

“The strength of a community is greater than that 
of a member of it. Equivalent to ‘Union is strength.’ 
It occurs in Kavyapradipa, page 388.” 

(xxx) Artho samartho Viddhanadhikriyate. 

‘He has the right who has the want, the power, 
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and the wit.’ This Nyaya is found in the Jaimini 
section of Sarvadarshanasangraha. 

“Professor Cowell translated it thus :—‘According 
to the old rules, he has the right who has the want, 
the power, and the wit,—those who are aiming to 
understand certain things, as the new and full-moon 
Sacrifices, use their daily reading to learn the truth 
about them.” 

(xxxi) Vadhyaghdtakdra Nyaya.: 

‘The maxim of the destroyer and its prey.’ 

It occurs in Taittiriya-Vârtikâ 2, 1. 66 (page 53.) 

(xxxii) Karavinyastavilwa Nyaya.’ 

‘The maxim of the woodapple on the [open palm 
of the] hand.’ Said of something unmistakably clear. 

“As plain as a pike-staff.” 

It occurs in Vartika 2. 1. 95. 
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LECTURE VIII. 


THE MIMANSA RULES OF INTERPRETATION AS 
APPLIED TO AND AS APPLIED BY DIGEST 
WRITERS. 


Jaimini says, ‘independently of any consideration 
of reason, that which has been in vogue must prevail.’ 
This Mimansa principle not only establishes the 
authority of customs but also shuts the door against 
disputing the authority of digests and commentaries, 
such as Jimutavahana and Mitakshara, whose authority 
has been accepted and acted upon by the different 
communities professing to be led by them for centuries. 
What they have taught has acquired at least the 
authority of customary law. Their Lordships of the 
Privy Council, unconsciously reiterates the above men- 
tioned Mimansa principle in favour of the authority of 
current customs and of current legal treatises in the 
Collector of Madura v. Mathu Ramlinga Sathupathy 
(10 W. R. P.C, 21). 

Thus the writings of Jimutavâhana and Vijnâneswara 
are among other legal treatises the proper object of 
interpretation. So it is necessary, in the first place, 
to know on what lines they proceed in developing the 
Hindu Law of property ; and then in the second place, 
it will be necessary to see how these authors themselves 
handle the Mimansa principles of interpretation in the 
course of their work. 
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The usually accepted view is that in the earliest 
stage of the Indian society there was no conception 
of the idea of individual property, but property was 
only conceived as a matter of corporate right, that is, 
as a matter of family or clan dominion. On a closer 
attention to the subject, however, it will appear that 
regarding the institution of property as it existed in 
the very ancient days of India, it is very hard to say 
whether it should be called a corporate right or an 
individual right. The Smritis taking them as a whole, 
accurately and faithfully describe facts as they existed. 

These facts were as follows :— 

In a family consisting of a father and sons and of 
the wife of the one and mother of the others, the father 
had dominion over all that belonged to the family, 
whether got from a deceased ancestor or acquired by 
himself. But if the father had dominion over it, the 
sons and the wife had an undoubted interest in it at the 
same time. They were to be maintained out of it, and, 
from the nature of things, they had to contnbute to 
the preservation and augmentation of it. 

The modern idea of property consists of the idea 
of exclusive dominion and of exclusive use, either 
exercised by individuals separately, or a mumber of 
individuals together forming a corporate unit. But facts, 
as they existed in the ancient Hindu society, do not 
justify the formulation of individual or of corporate 
right of property. They indicate a vague idea of a 
trust, of which, however, there was no cestu gue trust 
properly so called. For, the possession of property by 
the family was not only for the interest of the living 
members, but also of those who had departed from this 
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life and those who were vet to come. Property in the 
modern sense of the term could not be asserted, either 
of the father or of the other members of the family, 
jointly or severally, according to the state of things 
which existed. 

No doubt, there was a sort of right of the whole 
family to the property as contra-distinguished from 
the claims of any other family. One family could 
not interfere with the property of another family. 
In this sense, there was family property, partly 
fulfilling the modern idea of property. But still there 
was no definite rule as to the manner in which the 
right of the family as a unit was to be exercised. 

The Smritis show that, though usually the father 
represented the family to the outside world, it was not 
always so. Then, as regards the brothers, the Smritis 
also indicate the same uncertainty. For, although, 
generally the eldest brother was‘declared to have the 
managing power almost as a matter of right, but that 
was not universal. The fact appears to be that the 
relations of the parties were adjusted according to the 
circumstances of each case. So, as regards the members 
of a family, as among themselves, the conception of 
property in its modern sense was not realized. Fortu- 
nately questions of internecine claims, as among the 
members of the family, scarcely arose in those times. 

At any rate, if such. questions did arise, they had to 
be settled not by constituted courts as in recent times, 
but by local assemblies; in other words, they were 
settled not by persons having the character of judges 
but popular bodies who acted practically as jurors. It 
is the judge who requires nice distinctions of general 
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principles of law to settle a question ; but a jury, when 
it is both the judge of law as well as of facts, requires 
no such distinctions. The Jury does justice as in each 
case it deems proper. Even when the king’s courts were 
constituted as described in the Introductory Lecture, 
the Brahmin assessors, who practically served the same 
purpose as a jury, had to decide questions of law. Their 
decision must have been, as one may easily see, guided 
by the circumstances of each case. Thus one can very 
well understand that the undefined condition in which 
the rights of the members of a family are left by Manu, 
Gautama, Yajnavalkya, &c., did not cause any practical 
inconvenience to the cause of justice. But it would 
appear that, with the advent of the Bauddha rule, 
the system of Brahmin assessors had ceased. According- 
ly, in the place of the undefined law of property, 
definite rules and principles were called for. And while, 
on the one hand, there was this demand for precise 
judicial principles, on the other hand, the Jaimini 
Sutras had furnished a body of such judicial principles. 
Further, the study of the system of logic founded by 
Gautama had created a spirit of analysis and generalis- 
ation which could not rest satisfied with the vague and 
defective texts of the Smritis, respected and revered 
as they were. Hence with the influx of the Bauddha 
influence came into existence works like that of Mitak- 
shara, and subsequently other works, among which, 
Jimutavahana’s Dayabhaga -has a leading place. 

The above will enable one to understand :the ex- 
traordinary acumen and logical clearness; exhibited by 
Vijnaneswara and Jimutavahana in evolving general 
principles of the law of property, which bear an 
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impress of juridical analysis which may well compare 
with juridical principles of the present day. 


Section I. Departure taken by the Digest writers 
in different directions. 


According to the Smritis the idea of inheritance and 
succession was not at all developed. It was the rules 
of partition that were made to serve the purpose of the 
principle of succession and inheritance. Vijnaneswara 
and Jimutavahana had to start with this traditional 
mode of dealing with the subject. In the Smritis there 
was the topic of partition, and these jurists accepted 
this topic to settle the general principles of the law of 
property including rules of succession and inheritance 
and of partition also, the last becoming with them 
merely an incidental matter, though to all appearance, 
they gave it a prominent place. But the principles 
of succession and inheritance were not uniformly 
adopted by the two jurists. According to Mitakshara, 
there is no succession and inheritance as regards a son 
and grandson with reference to the property left by 
the grand-father. With regard to the sons and the 
grandsons in relation to the grand-father’s immovable 
property, the right of the members of the family is, 
generally speaking, like the rights of the members 
of a corporation, the membership of which accrues 
by birth. But subject to this, he distinctly acknow- 
ledges the right of inheritance and succession as 
regards other kindred and relations. This isa sort of 
compromise between the principle of corporate right 
and the principle of the right of individual succession 
and inheritance. Jimutavahana, however, does not 
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accept this compromise. He settles the question all in 
one way. 

But it ought to be said here that if the Mimansa 
principles were strictly applied, probably the view 
taken by Vijnaneswara would »e better borne out by 
them than that of Jimutavahana ; for, in Adhikarana 1, 
Ch. ii, Bk. vi, Jaimini lays down the principle that every 
member of a family who joins in the family worship, 
has the full benefit of that worship. In other words, 
according to Jaimini, of the two, the father and the son, 
each gets the full benefit of the properties offered as 
sacrifices. By analogy from this, it might well be said 
that each member of a joint Hindu family consisting 
ofa father and sons, was jointly with the rest, owner 
of the whole of the family property. Jaimini includes 
the wife also as a member of the family and as a par- 
ticipator of the benefit of the worship. Vijnaneswara, 
however, does not avail himself of this argument, 
and the reason is plain. He does not admit any 
connection between property and religious sacrifice. 
Vijnaneswara discards the idea of property being 
an offshoot of religious ceremony. He gives, among 
others, this short reason that, the performance of 
religious sacrifices presupposes the idea of property with 
which to perform the sacrifice. He maintains that the 
conception of property consists mainly of a sense of 
worldly utility. Vijnaneswara supports his position by 
appealing to the authority of Jaimini who has through- 
out differentiated worldly interest from the spiritual 
interest ; although throughout he has held that world- 
ly utility is not incompatible with the spiritual mission 
of man. In fact, it appears that, those conservative 
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writers who hold property to be spiritual, do no more 
than regard the institution of property to be ultimately 
traceable to the supreme spiritual command enjoining 
the attainment of heavenly bliss. 

To return to the question of the law of property 
as determined by Jimutavahana, He refuses to recog- 
nise the juridical position of the family as a natural 
corporate body, the membership of which accrues 
by birth and in which the right of survivorship obtains. 
He, in fact, evolves the principles of succession and 
inheritance by excluding the principle of acquiring rights 


by birth. To prepare the way to his theory he first takes 
up the subject of transfer of property and maintains 


that a transfer takes place, so far as the transferor is 
concerned, by a declaration of his intention to part 
with his property in favour of some one having sen- 
tiency ; and that it is not necessary that the person 
in whose favour the property is parted must accept 
it immediately, his acceptance being only an act of 
availing of the right given to him. Jimutavahana founds 
this definition of transfer on sacrificial acts by which a 
votary gives up his rights toa thing in favour of the 
gods, the priest utilising the effects of the gift by avail- 
ing of theuse of it, if practicable. He, the priest, avails of 
it as benefiting the votary ; that is, the giver in connec- 
tion with the sacrifice. In this way, Jimutavahana, byv 
treating the right of succession and inheritance as 
analogous to the right by gift, connects the right of 
succession and inheritance with spiritual benefit to the 
person whose property is to pass. This principle 
forms the leading principle of the Dayabhaga, 
while the principle of the family corporation as 
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described above constitute the leading principle of the 
Mitakshara. 

One of the acknowledged principles of the Mimansa 
system is, that in order to interpret a book its guiding 
idea must be got hold of to serve as the key of under- 
standing it. So the above principles of the two books 
should be remembered in interpreting their details. 
Neither the Mitakshara nor the Dayabhaga goes 
the whole way to meet the present requirements of 
the communities respectively governed by them. Be- 
sides, they are not exhaustive and complete even so 
faras they go. New points and new questions arise 
which require decisions. The settlement of such points 
and questions can be easily effected by the principles 
of the Mimansa Sutras. 


Section II. How the Mimansa principles are to be 
applied to the texts of the Digests. 

Now, in order to see how the Mimansa Sutras 
would apply to these works, the first step is to examine 
how the authors of these works themselves applied 
these Sutras to the Smritis. Having ascertained this, 
we can well follow their own example in app%&ing the 
Sutras to their works. If they sharpened tie knife, it 
can be better employed to dissect their own pre ductions. 
As already indicated the crucial point of. difference 
between Vijnaneshwara and Jimutavahana : as regards 
the law of succession and inheritance lies in t._heir vary- 
ing conceptions of what constitutes proprietary righ} 

There is the Gautama Sutra “An owner ^ iş by 
Inheritance, purchase, partition, seizure or findi: igg 


(1) art frqumadfaraaicaeranty........ | Gautam, 
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It appears that the two schools, one headed by 
Vijnaneshwara and the other by Jimutavahana, read 
the above text differently. The school of Jimuta- 
vahana apparently takes it that in each of the 
sources of ownership viz., by inheritance, purchase, 
partition, seizure or finding, there must be an 
ethical element to complete the valid acquisition of 
proprietary right. That ethical element is that, in each 
case the act must be in fulfilment of dharma (duty) and 
not in violation of it. According to this school, inherit- 
ance &c., are not mere physical events, but involve a 
moral or religious element in them. And as regards 
the additional modes for the three castes respectively, 
they are on the lines of their Barna dharma (caste 
duties). So, according to this school, the principle of 
proprietary right is to be sought in teachings of duty 
(dharma). 

Vijnaneshwara’s school would read the words inherit- 
ance, purchase, partition, seizure or finding as mere 
physical events which are invested with the sense of 
proprietary right by the voice of the people. The former 
school argues, that if proprietary right were a physical 
matter then how could one say ‘he has wrongly 
usurped my property’, and why could not one ascertain 
what was one’s property by merely seeing the thing, as 
one distinguishes one metal from another ? The latter 
school would answer that the idea of proprietary right 
accrues by popular acceptance and by that alone. How- 
ever, it is not of so much importance to us now as to 
what the views of Vijnaneshwara and Jimutavahana 
are on the subject, as the fact that both rely on the 
Mimansa principles mainly in support of their views. 
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Vijnaneshwara relies on Jaimini’s Lipsa Sutras, as he 
calls the 3d. Adhikarana of chapter I. Book IV. Jimuta- 
vahana rests his arguments on the principle of Pratipatti 
Karma which Jaimini treats of in the succeeding 
chapters of the same book. Now let us see Vijnanesh- 
waras arguments. Adopting Guru Prabhakara’s inter- 
pretation of the Lipsa Sutras, he reads the third Sutra 
as follows: “The use of property in sacrifices is a 
matter of the man ; if there could be nothing besides 
the effect of sacrificial precepts, then there would be no 
property, for sacrifices presupnose property ; this being 
so, rules of gift, acceptance &c., have been propounded 
as guides to men.’! He reads the fourth Sutra as 
follows. “These rules of gift, acceptance &c., are not 
to be distinguished from the Sruti ; if they be violated, 
the sacrifices would be fruitless.’’? 

These two Sutras are Purvapaksha (statements of 
the objector). The decision which is in the fifth Sutra is 
read as follows: “Whether the property was acquired 
in the prescribed methods or not as this question 
does not affect the purpose of a sacrifice, the use of the 
property (either way acquired) does not invalidate a 
sacrifice.” 3 

The last Sutra of the Adhikarana is read as follows : 

“So it is by popular recognition”.* Vijnaneshwara’s, 


(1) azani wafa yanata waua « zai fanaa 
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(2) sfiia, maa cersfa wara @:;  Jaimini. IV. i. 4. 
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comments on the Sutras are found in his book. The 
translations by Colebrooke are, however, not very 
clear. Colebrooke is further mistaken in taking the 
word Guru which stands for Guru Prabhakara as 
meaning the venerable author. 

Vijnaneshwara argues from the above that according 
to Jaimini, the conception of property is essentially a 
matter of popular recognition. He says the objector 
and the final decisionist admit this proposition, The 
only difference between them is this. The objector 
says that a breach of the Shastras as to acquisi- 
tion of property, makes the property acquired by 
such breach unfit for an efficacious sacrifice, while 
the decisionist denies this. Jimutavahana does not 
controvert the general proposition that a mere moral 
precept, such as Purusha dharma is, does not override 
the Vyavahara law as settled more or less by popular 
recognition, What he denies is, that the conception 
of property is void of ethical considerations and con- 
sist of physical acts merely. According to him popular 
recognition is no doubt a factor of the conception 
of property, but it must be such as to be ultimately 
justifiable by the consciousness of Dharma (duty) 
as enjoined by the command ‘Swarga kamo yajeta.’ 
The chief factor of the conception of property, in his 
view, is the ethical factor. He supports this view by 
referring to the case in which right of property accrues 
to the priest in the remnants of offerings, not because 
the priest accepts them, but because the votary offered 
them to the gods with pious devotion. He points out 
that here the worldly part of the thing is the appro- 
priation by the priest, but that is not the cause of the 
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proprietary right he acquires. This is merely a 
Pratipatti Karma (incidental action). The real cause 
of the transfer of the proprietary right is the pious 
mental action of the votary. 

The above discussion between the two lawyer 
sages, no doubt, bears on the genral question of 
jurisprudence of property. But both writers have in 
view, aS a matter of fact, the case of acquisition of 
property by Brahmanas. They are forbidden to 
accept a return for the gifts they may make ‘pratigraha). 
If, by violating this precept, they accept a retum, is 
it a valid property which they can offer to the gods 
by way of sacrifice ? Vijnan holds by the above 
discussion that they can. 

When you once see how the two authors differ 
on the cardinal question of the origin of proprietary 
right, you will at once understand the difference in 
their teachings regarding the question of succession 
and inheritance. Jimuta being a_ believer in the 
ethical origin of proprietary right, naturally holds 
that a heir takes the property of his ancestor by 
virtue of spiritual benefit. Further he holds that the 
property comes to him by a sort of relinquishment 
by the ancestor, and that it is not a case of acquisition 
by the heir. 

Vijnan, on the contrary, maintaining that the origin 
of property is popular recognition, naturally holds 
that relationship by blood or otherwise which influences | 
men, is the basis of inheritance and succession. 
Accordingly he defines “heritage (daya) to be 
that wealth which becomes the property of another 
solely by reason of relation to the owner.” The 
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difference in their views also explains why 
Jimuta makes the text of Manu on the subject the 
foundation of his principle of inheritance ; because 
Manu emphasizes the spiritual aspect of the thing. 
While Vijnan mainly relies on the text of Yajnavalkya, 
because the latter Rishi prefers the matter of fact 
aspect of the subject. You should also notice that 
Vijnaneshwara utilizes the Mimansa Adhikarana as 
interpreted by Guru Prabhakara who is reputed to be an 
heterodox propounder of the Mimansa Sutras. While 
the orthodox interpretation of the Adhikarana as given 
by Savaraswamt and Kumaril: Bhatta gives no sup- 
port to. Vijnana's views. For, these commentators explain 
the Adhikarana as merely showing the difference 
between Kratu Dharma and Manushya Dharma without 
any reference to the idea of popular recognition. 
Be that as it may, Ihave shown the root of the 
difference between the two authors, so that you may 
interpret them satisfactorily. 

In this connection one thing deserves notice. It 
has become usual to attribute to Jimutavahana what 
is called the doctrine of fa-tum valel in the sense that 
he excuses the violation of a Vidhi when the violation 
has actually taken place. This is clearly doing injustice 
to him. He preaches nothing of the kind. What Jimuta 
says is exactly what Vijnan says in connection with the 
Lipsa Adhikarana. Vijnaneshwara says that a precept, 
which belongs to the domain of ecclesiastical law, has 
not in the domain of Vyavahara, the same force as a posi- 
tive and clear rule of the Vyavahara law itself has. 
Jimutavahna says the same thing with reference to the 
texts of Vyasa prohibiting one to alienate one’s own 
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share in a joint property or of one’s own self-acquired 
property. He says that this prohibition by Vyasa 
is a moral precept and cannot weigh against the 
man’s right to exercise such right of alienation which 
the positive civil law gives him. For, Jimuta takes it as 
being an admitted axiomatic principle of the Vyavahara 
law that, a co-sharer can dispose of his share and that 
one can dispose of his self-acquired property. You see 
that if this is facium valet, then this doctrine is shared 
by Vijnaneshwara also. Both hold that when what is 
merely an admonitary precept, has been broken in 
action, the breach is a mere irregularity which does 
not vitiate the action. If Jimuta’s exposition of Vvasa’'s 
texts as above, has been extended to property descended 
from the grand-father, as to which there is no clear rule 
of law empowerinz the father to alienate, he is not 
responsib!e for it as I shall show hereafter. 

Now I proceed to another instance in which Vijnan 
and Jimuta differ as regards the applicability of certain 
Mimansa maxims in interpreting a certain text. The 
text is to the effect that, a person shall not withhold 
any common property at the time of partition, and if 
he do so, it will be a fault. Vijnaneshwara takes this 
text to be a Pratishedha an absolute prohibition), and 
maintains, following the peculiar rules regarding 
Pratishedha, that even when a co-sharer, who believing 
that he may use as hisown what is common property, 
withholds it from partition, incurs the penalty of the 
text. Jimutavahana, on the contrary, holds that in such 
a case, the man, if he were at all guilty, would not be 
guilty of embezzlement and theft. In this matter, 
Vijnan is rather technical; and Jimuta, who would never 
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shut out the ethics of a question, enters into a discussion 
of the principles that should govern the case. Vijnan — 
says (in fact what he says is according to Jimutavahana 
the observation of Bala) that the black kidney bean 
maxim! lays down not only that what is pro- 
hibited can not be used as a substitute for another 
thing; but also that if it be used indistinguishably 
mixed up with the allowed material, such a mixture 
even can not be validly used. Therefore he argues 
that when one withholds common property for his own 
use he is not exonerated because what he withholds is 
a mixture of what is his and what is not his. 

The black bean maxim is a rider of the Kalanja 
maxim which amounts to what may be roughly called 
a prohibition ju rem. It lays down that green. 
kidney bean being allowed for use in a sacrifice and 
black kidney bean prohibited, if you make a powder 
by mixing up th2 ground particles of the two, that 
powder can not be validly used. 

The question raised above is just the same which 
arises under our present criminal law wz., whether 
a co-sharer appropriating joint property is guilty 
of theft, and it has been held that he is not. 
Vijnaneswara would hold that he is guilty. Jimuta- 
vahana, on the other hand, maintains that such 
appropriation is not theft. He puts it thus. First 
of all, he points out that if anything is meant by 
the other side it means to hold that a man keeping 
to himself what belongs to him in common with others 
is guilty of theft. Then he analyses what the 
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offence theft is. He quotes various authorities to 
show that theft means taking by stealth or openly 
what a man knows not to be his own but to be the 
property of another. He makes out that in the case 
in question this can not be predicated. After 
giving a mass of arguments on the point, he holds that 
to apply the black bean maxim to this case, is 
puerile ; for, the definition of theft, as above explained, 
is not applicable to the case of embezzlement of 
common property. 

According to Jimutavahana the matter practically 
comes to this. Although the Pratishedha principle 
is of a sweeping character, yet as regards questions of 
guilt affecting property or the like, the provisions of 
the law constituting the crime should be strictly cons- 
trued. I have already explained to you that the Kalanja 
maxim relates to those general, moral or religious 
matters called Purusha Dharma, which are more or less 
of a general character. So one can understand Jimuta- 
vahana’s endeavour to take cases of theft and the 
like out of the purview of that maxim. In fact, Jaimini’s 
Kapijjala (partridge) maxim indicates that where a 
text involves the infliction of injury on another it 
should be narrowly construed. 

Vijnaneswara refers to the Dvayo Pranayanti 
maxim, in connection with the widow's right to succeed 
to her husband, who lived separately from his brothers. 
The difficulty he had to solve arose in this way : Katya- 
yana says, “ Heirless property goes to the king 
deducting however a subsistence for females.” But 
then there are the texts regarding partition: “ If he 
make the allotments equal, his wives must be 
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rendered partakers of like portions.” And again, 


“Of heirs dividing after the death of the father, 
let the mother also take the equal share. Upon 
this Sreekara argues that, the widow is to get a 
share where the property is small, but that she 
should get merely a subsistence allowance when the 
property is large. Vijnaneswara says that such a 
conclusion is open to the objection of Vidhibheda 
(attaching a. double sense tə the Vidhi), and thus it 
vitiates the maxim Dvayo Pranayanti. 

Regarding the Dvayo Pranayanti Nyava which is 
the gth Adhikarana, Ch. HI. Bk. VII, Sutras 23-25, 
Jimutavahana fights a pitched battle with Sreskara 
Misra, in which the Mimansa maxims are the weapons 
on both sides. The discussion arises inthis way. Here 
are the Yajnavalkya texts : 

‘A re-united co-heir of a re-united co-heir, a uterine 
brother of a uterine brother, shall give up the wealth 


of the deceased and one born or shall retain it.’”! 

“One born of a different mother, if re-united, may 
take the wealth, but one born of a different mother 
and not re-united; but a uterine brother, even if not 
re-united, should obtain the wealth, and one born of 
a different mother, even if re-united. shall not take,’’2 

With regard to the above texts, Sreekara holds that 
the proposition ‘a re-united co-heir takes the wealth 


of a re-united co-heir’, and the proposition ‘a uterine 
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brother takes the wealth of a uterine brother’ do not 
warrant the conclusion that when there is a united 
half-brother, and a separated whole brother, both of 
them inherit together. 

The substance of what Sreekara says is this. ‘If you 
want to make the separated uterine brother take 
together with the united half-brother, you have first 
to make out that a separated uterine brother has a 
right of inheritance as an uterine brother. To make 
out this you must read the text ‘a uterine brother takes 
of the united brother’ as an independent proposition 
without reference to the other text viz., ‘a united co-heir 
takes of the united co-heir.. Again you have to 
establish that a separated uterine brother takes jointly 
with a united half-brother. In order to establish this 
you must read the above mentioned two texts together, 
the one as being subject to the other. This, he says, is 
double reading, and as such sins against the Dvayo 
Pranayanti maxim. 

Jimutavahana puts, Sreekara’s contention very fairly. 
This statement of Sreekara’s contention is found in 
para. 16, section 5, chapter XI of Dayaghaga as tran- 
slated by Colebrooke. I need not reproduce it here 
except the following passages. 

“Thus to make two Vidhis both irrespective of each 
other and at the same time to make them dependent 
on each other is not proper, this being the fault of 
what is called Vidhi Vaishamya (inconsistency in a 
Vidhi). Such inconsistency is condemned by Dvayo 
Pranayanti Adhikarana.” Jimuta goes on to reproduce 
Sreekara’s views as follows : 

“In the next place, he (Sreekara) goes on to show 
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that,in the instance in question, the case of the existence 
of a united half-brother and the case of a separated 
whole-brother cannot be freed from the absurdity of 
the double application as shown by him at the very 
outset. And that therefore one must give up the hope 
of establishing that both of them succeed together. Con- 
sequently, according to him, the question becomes whe- 
ther the one orthe other should succeed. And to this 
question he answers that the whole uterine separated 
brother should succeed, because the rule regarding the 
half brother is only a general prima facie rule, which 
is controlled by the special rule regarding the suc- 
cession of the whole brother’ 

Jimutavahana’s answer to Sreekara’s contention may 
be shortly put in these words. ‘Yes, I read the two 
texts, once each of them independently and again both 
of them together. But this is not sinning against the 
Dvayo Pranayanti maxim. In other words, this does 
not constitute a case of inconsistent construction of a 
Vidhi (Vidhi Vaishamya). Dvayo Pranayanti maxim 
forbids two readings which are inconsistent or con- 
tradictory with each other. It does not forbid once 
reading two texts idependently of each other, and 
again reading them together, so as to apply them toa 
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new case. Jimutavahana argues the matter at great 
length. I need not reproduce the whole of his argu- 
ments. He begins as follows: 

“That is not congruent: for it is not true, that 
there is variableness in a precept, merely because two 
(rules) which are severally applicable to two (cases) be- 
come applicable in a single instance at the same time.””! 

These arguments are contained in paragraphs 17 —31 
of section 5, chapter XI of Colebrooke’s translation of 
the Dayabhaga. He begins by giving examples what 
inconsistency (Vidhi Vaishamya) is, and what it is not. 
He refers to the Samyoga Prithaka and other such 
maxims as showing cases of double reading without 
inconsistency, and he explains the Apachheda and 
other maxims as cases of true inconsistency of texts. I 
may profitably quote here Jimutavahana’s explanation 
of the Apachheda maxim. 

“Thus, in respect of the precepts enjoining the 
votary to bestow his wealth as a gratuity in one 
instance and no gratuity in the other, which are 
respectively applicable independently of each other, 
if either the priest doing the functions of Udgatri or 
the one performing the office of Pratistotri, singly 
stumble (in passing from the one apartment to the other, 
at the celebration of the sacrifice called Jyotishtoma) ; 
but, if both these priests stumble at the same time, 
neither injunction would be applicable ; for that would 
be a variableness in the precept.”? (Colebrooke). 
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After reciting the above mentioned cases of incon- 
sistent double construction, the author gives a defi- 
nition of it much in the same terms as those of the 
Dvayo Pranayanti maxim wiz., that to read two texts, 
once taking the one asthe principal and the other as 
a proviso or exception obviating option, and then again 
as two separate conflicting texts requiring the use of 
option, is improper. In this connection Jimutavahana 
has reviewed the general principles of the law of pro- 
hibition and exception. His analysis of these principles 
is much to the same effect as the analysis given in my 
sixth lecture. 

Jimutavahana also discusses the classification of 
positive Vidhis in this controversy with Sreekara, 
and recognizes positive Vidhis either to be Nitya or 
Naimittwika or Kamya. 

The Nitya Vidhis are those which are absolutely 
binding on all persons, and not dependent on any act 
or choice; whereas a Kamya Vidhi is that which comes 
into force only in the event of the man having chosen 
to do some act voluntarily. The distinction may be 
illustrated in modern language thus: A man is enjoined 
not to rob another of his property. This is absolute. 
But where a man, whohas by some contract become 
the lessee or mortgagee of another person, is placed 
under certain obligations by virtue of his voluntary 
agreement, this would correspond to Kamya Vidhi. 
So, in the Mimansa Sutras, we have Nitya Vidhis 
in the shape of commands, that every Brahmin should 
perform such and such sacrifices as a Brahmin. This is 
Nitya Vidhi. But when certain sacrifices are laid down 
as fit to be observed by a person who chooses to do so, 
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with the condition that if he commences it and wants 
to have the benefit of it, he must follow certain rules 
for the violation of which penalties are provided. This 
is a case of Kamya Vidhi. Now Jimutavahana puts it 
thus to Sreekara : 

“ You really treat the second part of Yajnavalkya’s 
text as a Nitya Vidhi. But if it were so, the whole 
text providing about optional and voluntary acts, such 
as separating and non-separating, becomes absolutely 
useless and irrelevent.’” Therefore, he comes to the 
conclusion that effect should be given to both parts 
of the text by holding that, where there is an associated 
half-brother and an un-associated full-brother, they 
should divide the property equally. 

After so much ado in discussing the question of 
the application of the Dvayo Pranayanti maxim, 
Jimutavahana, in deciding the question really proceeds 
upon a point of a grammatical construction cf the texts 
of Yajnavalkya.. He settles the whole point by show- 
ing that the word ‘alone’ should be understood towards 
the end of the passage. And Colebrooke has accord- 
ingly inserted this word. 

The bearing of the Dvayo Pranayanti maxim on 
the general arrangement of the Mimansa system is this: 
The axiom of a word once uttered not to be taken 
in two senses, prevents the misapplication of the Linga 
principle. The Dvayo Pranayanti maxim prevents 
the misapplication of the Vakya principle by preventing 
such reading of two clauses with each other as leads 
to inconsistency. There is also a rule to prevent the 
misapplication of the Prakarana principle. This rule is 
known as the rule disallowing Atiprasanga, Atiprasanga 
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meaning the far-fetched inclusion of one idea into 
another. Jimutavahana, as I said has, by his nice 
dissertations, emphasised the Dvayo Pranayanti maxim. 

You will naturally wish to know how such a maxim 
as this is applicable to our present law. For instance, 
is it applicable to anything contained in the Dayabhaga? 
I shall explain to you how in interpreting the Daya- 
bhaga of Jimutavahana the Judges under the present 
regime have flagrantly violated the Dvayo Pranavanti 
maxim, so earnestly expounded by himself. 

With regard to all property whatever, whether selt- 
acquired or ancestral, Jimutavahana maintains that 
the sons have no right to compel the father to make a 
partition so long as he lives; but that to make a 
partition or not depends upon his choice. But Jimuta 
imposes this limit to the father’s choice as regards the 
ancestral property, that he can not choose to makea 
partition of it till the mother is past child bearing, 
Further, as regards the mode of making the parti- 
tion, Jimutavahana lays down that in the case of self- 
acquired property, he can make any sort of division 
according to his will, but that in the case of ancestral 
property, he can only retain a share to himself double 
of that of a son, and is bound to make the shares of the 
sons either equal, or giving to the eldest and the middle 
the excess prescribed by Manu. Thus the law he lays 
down is, first, that the father of a family has absolute 
proprietary right to his self-acquried property ; second- 
ly, that his proprietary right to ancestral property is so 
limited as to entitle him to only double share at the 
time of partition, and to leave him no right to make 
any arbitrary distribution among his sons. In short, 
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while his right to his self-accquired property is absolute, 
his right to the ancestral property is restricted. His 
self-acquired property he can wholly dispose of, but 
of the ancestral property he can only sell a part for the 
maintenance of the family. 

This being his conclusion regarding the two classes 
of property respectively, he lays down a proposi- 
tion (miscalled the factum valet doctrine), that in 
the case of a co-parcener in an undivided property 
or in the case of a father gua his self- 
acquired property, the directions against alienation 
are merely moral precepts, and that alienations 
actually made in desregard of them are valid. 
The two texts of Vyasa with reference to which 
he lays down the above proposition or doctrine of 


facium valet concerns respectively the case of a 


co-parceners interest and the case of self-acquired 
property. 

Now the question is, can vou read this facium 
valet proposition as bearing on a father’s self-acquired 
property as well as the ancestral property without 
violating the Dvayo Pranayanti maxim ? If you take 
the father to be a co-parcener of the ancestral property 
to the extent of a double share, then the faclum 
valet doctrine may be applied to alienations made by 
the father of his share only. But how can this doctrine 
be applied once to only what is one’s own exclusive 
property .and again to what is not his exclusive 
property 7 This would clearly be a case of Vidhi 
Vaishamya as explained by Jimutavahana. So the 
Pandits who advised the English Judges to apply the 
doctrine to both cases, inconsistent with each other, 
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must be held as guilty of Vidhi-vaishamya or of 
violating the Dvayo Pranayanti maxim. 

In fact, Jimutavahana repeatedly explains that a 
father is prohibited from selling or otherwise disposing 
of ancestral property, because the sons have a legal 
right of maintenance to it by the expess text of 
Manu. And that also is stated to be the reason why 
a father can not partition the ancestral property 
before the mother is past child bearing. Thus so long 
as the ancestral property is not partitioned, it is held 
by the father subject to the legal charge of maintenance 
in favour of the sons, °This charge Jimutavahana never 
whittles away as a matter of moral precept, as he does 
whittle away the precepts, regarding mainten ince out 
of the self-acquired property of the father or out of 
the property of co-parceners. 

These texts which he takes as moral precepts, and 
the breach of which he takes as cured by the factum 
valet principle are as follows : “Though immoveables 
or bipeds have been acquired by a man himself, a 
gift or sale of them (should not be made) by him, unless 
convening all the sons’. 

“A single parcener may not, without consent of the 
rest, make a sale or gift of the whole estate, nor of 
what is common to the family.”' 

“Separated kinsmen, as those who are unseparated, 
are equal in respect of immovables; for one has not 
power over the whole, to give, mortgage, or sell it.” ? 
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The reason of applying the facium valet principles 
to these texts is obvious. They must be mere moral 
precepts, as being inconsistent with the following 
text declaring individual right of property : 

“When there are many persons sprung from one 
man, who have duties apart, and transactions apart, 
and are separate in business and character, if they be 
not accordant in affairs, should they give or sell their 
own shares, they do all that as they please, for they 
are masters of their own wealth.’”! 

But how can this doctrine be applied to the follow- 
ing texts of Yajnavalkya and. Manu which are not 
inconsistent with any other positive rules and which 
Jimutavahana throughout treats as binding. These 
texts are :— 

“The father is master of the gems, pearls and corals 
and of all [other movable property]: but neither the 
father, nor the grandfather, isso of the whole immovable 
estate.’? [ Yajnavalkya. ] 

“The support of persons who should be maintained 
is the approved means of attaining heaven. But hell is 
the man’s portion if they suffer. Therefore (let a 
master of a family) carefully maintain them.” [ Manu.] 

In the case of the father’s disposing power over 
ancestral immoveable property, he admits that the res- 
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triction imposed by the texts of Yajnavalkya and Manu 
on that power is legal to the extent of the charge 
which the sons have over it for maintenance. But 
in the case of co-parceners, or of a father regard- 
ing self-acquired property, the restrictions imposed by 
the texts of Vyasa and others on the power of disposal 
have not according to him the force of the law but are 
mere moral precepts, a hundred of which could not 
vitiate a transfer really made. This distinction between 
the two cases is observed by him throughout. According 
to him, the owvyership of the father in the ancestral 
property: is subject to the right of maintenance of the 
sons, in consequence of which he cannot partition it 
before the mother is past child-bearing ; and the further 
consequence of which is that, when he partitions it he 
is bound to share it in certain fixed proportions with his 
sons. The ownership of the father, however, in pro- 
perty acquired by him, is wholly free from these restric- 
tions. The sons have no right of maintenance out of it, 
and the father can partition it in any way he likes. 
Therefore, it is manifest that the law laid down by 
Jimutavahana as regards the father’s ownership in an- 
cestral property is quite distinct from that regarding the 
father’s self-acquired property, and that the one cannot 
be confounded with the other, the one being subject 
to a legal charge and the other not. Yet such 
a confusion of one for the other has been made by 
the Pundits, who advised the Supreme Court Judges to 
‘the effect that a father under the Bengal school has 
the same power of disposal over ancestral property as 
over his self-acquired property. 

The above view of Jimutavahana’s texts would not 
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have been possible if the rules of Mimansa interpretation 
had been in the mind of those concerned init. The 
construction of the so-called factum valet text to the 
effect that Jimutavahana makes no distinction between 
ancestral and self-acquired property violates, in fact, all 
the general principles laid down by Jaimini, viz., the 
principle of Linga, the principle of Vakya and that of 
Prakarana. Thus to hold that a Hindu of the Bengal 
school can dispose of his ancestral property by will 
or otherwise as absolutely as he can his self-acquired 
property is not warranted by Jimutavahana’s texts. 
According to these texts, as regards ancestral pro- 
perty, the sons have a charge for maintenance on the 
ancestral property, and the measure of the extent of the 
charge is what the sons are entitled to get on a parti- 


tion ofsuch property. Surely, a father is not competent 


to dispose of by will more than what he would be en- 
titled to get in the event ofa partition of it made by 
him. In other words, if he has one son, he can dispose 
by will two thirds share of it ; if he has two sons, then 


sa moiety ; if three sons two fifths. No doubt he could 
sell away the whole of it for the requirements of the 


family. But in making a gratuitous disposition he can 
not give away more than he was entitled to get by 
partition Anyhow his testamentary disposition must 
be subject to the charge of maintenance of the sons. 

In fact, the old Hindus as a rule cherish the belief 
that the ancestral property cannot be given away by 
will without providing forthe maintenance of sons. 
Prasanna Kumar Tagore in his well-known will, which 
was eventually the: subject of construction by their 
Lordships of the Privy Council, took care to recite at 
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the outset that he had made provisions for the main- 
tenance of his son. 

You must, hewever, bear in mind that my object in 
discussing the subject is simply to show how the 
Mimansa rules of interpretation are applicable and could 
be usefully applied to the construction of the writings of 
the Digest writers, who have codified the Smritis and 
who are to be looked upon as our last lawgivers. The 
law as it has been settled by the constituted courts 
of the present regime must prevail, notwithstanding 
what might be said against the soundness of the settle- 
ment made by those courts. There can be no 


doubt that, it is too late now to talk of the father having | 


the right to dispose of by will only of a certain share 
of the ancestral property. But perhaps the question 
whether the father’s devise of such property is not sub- 
ject to the charge of maintenance of sons if there be 
any, has not been completely concluded by decisions, 
as this question does not appear to have been pressed 
in most of the cases on the subject. | 


I would give you another instance of what appears | 


to be an unjustifiable construction of the law laid down 
by Jimutavahana, and this is an instance connected 
with the same question of the power of disposal of im- 
movable property. The law of wills under the 


Bengal school is engrafted on the law of gifts. In the. 


language of the Mimansakas the law of gifts has been 
made applicable to that of wills by way of Atidesha. 
Now you have seen that in applying the principle 
of Atidesha, one is bound to see that an old rule be not 
made applicable wholesale to a new case if parts of the 
former do not fit in with the latter. The Mimansakas 
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lay down that such parts should be regarded as Badha. 
In short, the Mimansakas hold that in applying our 
old rule to a new case what was a general rule may be 
subjected to exceptions, 

As regards the subject in question, Jimutavahana 
lays down the general principle as to. gifts in the follow- 
ing terms. 

“The donee’s right to the thing arises from the act 
of the giver ; namely, from his relinquishment in favour 
of the donee who is a sentient person,” ! 

Their Lordships of the Privy Council relying on 
this text hold that, under the Bengal school a testator 
cannot make a valid bequest in favour of a person who 
is not in existence at the time of his death. There 
can be no question to this proposition as a general rule. 
But it would appear that according to Hindu Law and 
Jimutavahana’s own text, this general proposition 
should be subject to an important exception in favour 
of testamentary settlements in favour of lineal descend- 
ants up to the great-grandson though not in existence. 
For it is an accepted principle of the Hindu Law that, 
a man should not only provide for the maintenance of 
the existing members of his family, but also of those 
who are yet to be born. The text of Vyasa on the 
subject runs thus: | 

“Though immovables or bipeds have been acquired 
by a man himself, a gift or sale of them should not be 
made without convening all the sons. They, who are 
born, and they who are yet un-begotten, and they who 
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are still in the womb, require the means of support, no 
gift or sale should therefore be made.” ! 

This text is not only quoted in the Mitakshara 
but it is also partially quoted by Jimutavahana, and 
that too in connection with the widely knowing saying 
that, a fact cannot be altered by a hundred texts. 
True, Jimutavahana treats the text of Vyasa asa 
moral precept, But if it be the duty of a man to 
provide for the support of those members who are born 
and those who are yet un-begotten, it is impossible to 
say that it is illegal to provide by will for grandson, 
great-grandson and the like, who may not be in 
existence at the time of the testator’s death. Jimuta- 
vahana himself admits that one who violates the 
precept incurs a sin. Besides, he emphasises the duty 
of maintaining the family by quoting the authority of 
Manu in the follo wing passage : 

“ For, the maintenance of the family is an indis- 
pensable obligation, as Manu positively declares. 
‘The support of persons who should be maintained is 
the approved means of attaining heaven. But hell is 
the man’s portion if they suffer. Therefore (let a 
master of a family) carefully maintain them.” ? 
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It may be said that if the duty of maintaining 
members of the family not yet born be asserted, there 
should be some limits to it. Such limits, however, are 
clearly indicated by the text of Manu so often quoted 
by Jimutavahana : 

“To three must libations of water be made. To 
three must libations of food be offered.” 

In fact, up to the great-grandson there is a continuity 
of the same person according to the Hindu ideas. 
This being so, it would appear that in applying the 
principle of the law of gift which requires that the 
donee should be a sentient person, in the case of a will, 
an exception should have been made as regards devises 
in favour of descendants up to the great-grand son. 
Such an exception is called for in accordance with the 
well-known principle of Mimansa enunciated as the 
Badha principle. 

It is unfortunate that this view of the law was not 
placed before their Lordships of the Privy Council in 
Tagore v. Tagore. The only exception to the rule 
against perpetuity which has been admitted in that 
case is in regard to religious and charitable trusts. The 
above considerations, however, tend to show thata 
trust in favour of descendants down to the third degree 
would be equally valid under the Hindu Law. If this 
had been recognised, it would have been an exceedingly 
welcome thing to the Hindus of Bengal, who are 
pressing for legislation to secure this object in the 
shape of a law for settlement. 

Vijnaneshwara’s work has no less suffered at the 
hands of English judges in the way of wrong interpreta- 
tion than Jimutavahana’s work. The basical principle of 
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his work restricting the disposing power of the father in 
respect to ancestral property has been virtually done 
away with, and that by violating the Dvayo Pranayanti 
maxim which he, in common with Jimutavahana, revered. 
By the two clauses translated by Colebrooke in paras. 
28 and 29, section i. chapter I., Vijnaneshwara limits the 
power of the father to a right to alienate properties, 
either in case of minority of his children or for family 
necessity or for pious duty. This is very short of the 
large power which has now been adjudged to him 
viz., to alienate for any cause ' provided it is not for 
immoral purposes. This large power is given by 
relying on the clauses 50 and 51 of Yajnavalkya regard- 
ing the duty of sons to pay their father’s debts. But 
these clauses relate to the payment of debts of a father 
who is really or practically dead. These clauses have 
nothing to do with debts contracted by a father while 
he is living. To read these debt clauses, once as only 
relating to the liability of heirs and again as affecting 
the liability of co-parceners is, simply a violation of the 
Dvayo Pranayanti maxim as explained by Vijnaneshwara. 
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LECTURE IX, 


In this lecture I shall in the first place deal 
with the application of Mimansa principles by writers 
other than the founders of the two codes—Dayabhaga 
and Mitakshara; and in the second place, with 
presumptions of the Smriti Law available for 
interpretation. 


Section I. Application of Mimansa principles by 
writers other than the founders of the 
two codes. 


Jimutavahana and Vijnaneswara’s works have been 
referred to, chiefly as regards the difference of their 
views worked out by Mimansa principles, on the 
question of succession and inheritance. I shall now ex- 
plain to you how two other leading authors differ 
relying on the Mimansa rules in enunciating the 
principles of the law of adoption viz Nilkantha and 
Nanda Pandit. The latter has written a special treatise 
on adoption viz., the Dattaka Mimansa ; and his views 
have been with some variations followed by another 
writer, the author of the Dattaka Chandrika. The 
work of Nilkantha is a general digest of the Mitak- 
shara school of law, as it obtains in the Bombay 
Presidency. But though Nilkantha’s work, called the 
Vyavahara Mayukha, is a general digest, his views on 
the question of adoption proceed upon lines different 
from those of the Dattaka Mimansa and the Dattaka 
Chandrika. So a comparison between Nilkantha 
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and Nanda Pandit’s views on the question of adoption 
is appropriate. Both of them support their views by 
the Mimansa principles of interpretation. Hence their 
discussions on the particular subject of adoption 
illustrate and explain those principles. 

Nilkantha is an illustțious lawyer, the worthy son 
of a worthy father. His authority is great. His 
Vyavahara Mayukhais to the Bombay school what 
Jimutavahana’s Dayabhaga is to the Bengal school. 
His scholarship in the Mimansa Shastra is as great as 
that of his venerable father, Sankara Bhatta, who is the 
author of a well-known Mimansa treatise known by the 
unpretentious name of Mimansa-bala-prakash. In one of 
the verses appended by Nilkantha to each of the twelve 
Mayukhas (sections) of his work occur the following: 

“That king gave a command to Nilkantha, the gem 
of the assemblage of learned men, the ornament of 
the residents of the Deccan, who was firmly grounded 
in Smritis, and who had no equal [in the Purva 
Mimansa] of Jaimini. 'Nilkantha} courteously bowing 
to that command read and exmined all the works, 
and is now laying before the world this Bhagavad- 
bhaskara.’'' 

Nilkantha is a lawyer of liberal mind. His views 
never betray a spirit of exclusiveness. On the ques- 
tion of adoption on many important points he does not 
share in the exclusive spirit with which Nanda Pandit, 
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the author of the Dattaka Mimansa, interprets the 
texts on the subject. For instance, as you will presently 
see, Nilkantha differs from Nanda Pandit and others on 
the question whether a sister's son and the like are not 
eligible for adoption. He and his father, Sankara 
Bhatta are, as a general rule, in favour of a liberal 
construction regarding the rights of Sudras and females. 
The Sudras are declared to be subject to the three debts 
equally with the three twice-born castes. This is 
a lift given to the Sudras not allowed by many 
writers. 

As regards women, a comparison of Nilkantha’s 
views with those of Nanda Pandit on the competency 
or otherwise of the widow to adopt shows the liberal 
tendency of the former. According to Nanda Pandit, 
a widow cannot adopt even with the assent of her 
_kinsmen. But Nilkantha has no hesitation in allowing 
it. Fhe Privy Council no doubt have, in one important 
question viz., the question of the eligibility of the 
son of the sister and the like, given effect to the views 
of Nanda Pandit. But they have done so on the 
ground that those views have been acted on for a iong 


time. However, considering the importance of 


Nilkantha’s views on the subject I shall discuss them 
in brief. 

Before, however, taking up the subject of Nilkantha's 
application of Jaimini’s maxims to the subject of adop- 
tion, I shall acquaint you with his treatment of a very 
remarkable Mimansa maxim regarding another important 
subject viz., the subject how far a sovereign has a 
proprietary right to the soil included in his dominion. 

This maxim is called the Sarva Dakshina maxim. 
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It has been briefly explained before. Nilkantha 
says the following with regard to it : 

“In conquest also, where there is ownership of the 
conquered in houses, lands, money, or the like, therein 
only arises the ownership even of the conqueror ; but 
where the conquered has a right to taking taxes [only |, 
the conqueror has even the same, and no ownership. 
Therefore it is stated in the sixth book of the Purva 
Mimansa, “The whole earth cannot be given away by 
the king of the world; neither the [whole] Mandala 
[dependency] by the ruler of that dependency.” The 
ownership in each village, field, and the like of the 
whole earth or the dependency belongs solely to the 
respective Bhaumikas or landlords. The ruler has only 
to take the taxes. Hence in what is now technically 
called a gift of land &c., a gift of the soil is not 
accomplished, but only a grant of due allowance [is — 
provided}. But in purchases made from the Bhaumikas, 
or owners of the soil, even ownership in houses and 
soil accrues. Therefore [to the giver of such land) 
there is also the fruit of the gift of the soil.” ? 

On the subject of adoption Nilkantha refers to 
the following maxims among others, 
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Sthapati—a sacerdotal functionary—is referred to by 
Nilkantha in the following passage : 

“Thus the right of a Sudra to adopt, being established 
like the established right of the carpenter—Nishada, 
ito perform a sacrifice), the assertion in the Shuddhi 
Viveka that a Sudra is not entitled to make the 
acceptance of a son, which has to be accomplished 
through Vedic Mantras (sacred texts’, and by a Homa 
(sacrifice to the fire) is also refuted.” ? 

The texts under consideration in the Maitra-Varuna 
Maxim are as follows : 

“He hands over the staff to the Maitra-Varuna 
priest.” l 

“He initiates by means of the staff.” 

The question here is whether the two sentences 
together mean that the initiation must take place by a 
staff which has been handed over by the priest, or 
that the meaning is, that a staff must be handed over 
to the priest in order that he mav effect the initiation 
by it. In other words, which of the two sentences 
is imperative and which a mere recital. Jaimini after 
discussing the question, comes to the conclusion that 
the latter construction is the proper construction, and 
that the handing over the staff is the main object of the 
text. In short, the Adhikarana means that the words 
‘hands over the staff’ is not merely the recital of 
an act done but constitutes an injunction by 
itself, 

Nilkantha uses this Maxim in construing the text of Nilkantha 
Saunaka. refers to 
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“The daughter's and the sister's sons are indeed 
adopted as sons by Sudras.’! 

Nilkantha takes the above text as divisible into two 
parts : 

The daughter's and sister's sons are adopted. 

They are adopted indeed by the Sudras. 

Having this in view he applies the Maitra-Varuna 
Maxim to the case, and holds, that the first sentence 
indicates what should be done, and the latter sentence 
is a subsidiary recital Just as in the case of the Maitra- 
Varuna Maxim, the handing over the staff is an act 
enjoined, and the initiation is recited as only as what 
follows. 

Thus according to him the text does not intend that 
the adoption of a daughter's and sister's son is limited 
to the Sudras. For if you take it to be limited to the 
Sudras then you, in effect apply the rule of Parisankhva, 
which means that what is expressly mentioned excludes 
what is not mentioned. But this rule is not legitimate 
according to the Mimansakas. 

Nilkantha’s father, Sankara Bhatta in his works on 
Dharmadvaitanirnaya has a detailed discussion on the 
construction of the said text ; and to the same effect 
Nilkantha refers to his venerable father’s disquisitions, 
which will be found as translated by Mr. V. N. 
Mandalik.? 

I shall refer to Sankara Bhatta’s disquisitions on this 
point only so far as he dwells on the great maxim of 
the Three Debts. 


—_— 
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Sankara Bhatta’s application of the maxim of the 
Three Debts. 

“(If it be asked; how the Sudra is of future 
use, the answer is:—In the Vedic text ‘There 
is no [translation] to the higher world [after 
death] in the case of a sonless man ; [for] by his birth 
a Brahmana becomes a debtor in three [ways, viz.], 
to the godsin sacrifices, to the manes in issue, [and] 
to the Rishis in learning’ ; the term Brahmana is used 
as illustrative [of all the classes], as has been stated in 
the Adhikarna (aphorism)—Brahmanasya Somavidya 
prajam rinavadkyena samyogal,' which means ‘To the 
Brahmana Soma (or sacrifice), Vidyd (knowledge of the 
Vedas) and Praja issue [in the shape of sons} are 
‘necessary ], because of the applicability to him of the 
text of [the three debts]. Thus a Sudra [too] has to 
discharge his debt to the manes .” 

Now we have seen how Nilkantha takes as his 
guide the principles of Mimansi interpretation in deal- 
ing with the subject of adoption. 

The authors of t e Dattaka Mimansa and of the 
Dattaka Chandrika similarly rely on Mimansa principles 
in dealing with that same subject. “For instance, among 
others the Dattaka Mimansa refers to (1) Pranbhrit 
Maxim’ , (2) Vaiswadeva Maxim’, (3) Jateshti Maxim’ 
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and «4) The Ishti Somava' and some other Maxims 
regarding the order in which acts should be performed. 

The Dattaka Chandrika refers to the Amiksha 
Maxim (which is reterred to by Nanda Pandita as well) 
and the Kapijjala Maxim among others. 

(1: The first of these Maxims w:., the Pranbhrit 
Maxim, you know. It means that what originally 
had a limited signification, may have acquired an 
extended signification. 

Relying on this, Nanda Pandit argues that the word 
substitute, though it was first applied in express terms 
only to five descriptions of sons, is by general use 
applicable to all the twelve descriptions.” 

(2) You have also seen that the Vaiswadeva 
Maxim lays down the principle that in the case of a 
compound word like Vaiswadeva the meaning of the 
component parts being ignored, the conventional sense 
of the whole is to be adopted. , Vaiswadeva does not 
mean god of the universe, but it is the proper name of 
a particular Yajna. Nanda Pandit uses this principle 
to show that although the word Sapinda has an 
etymological sense consisting of the meaning of Sa and 
Pinda that should be ignored, and the conventional 


———— 


1 sfeataa: dtaa fracas Jaimini V. iv. Adhi. 3 
2 aq qandifasa yfanta tana Agna afea are- 
aa amaa faafanua amanan ga nfafafaa 
znatan faat afan ufafafaafafa nfafafa rana- 
arfa ya aasaga Dattaka Mimansa Sec. I para, 35. 
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meaning of the compound word, as indicated by a 
certain text of Manu, should be accepted.’ 

(3) The Jatesti maxim or the maxim for the 
substitution of the Putika plant for the Soma plant.” 

This maxim lays down that where a thing is 
enjoined for a certain purpose, iu its absence another 
thing may be substituted which serves that purpose. 
In the case of the adopted son Medhatithi raises the 
question that an adopted son cannot be the substitute 
of a begotten son, because the paternal debt is satisfied 
by degetting a son, and begetting is wanting in the 
case of the adoption. Nanda Pandit refutes this 
objection by appealing to the maxim in question, 
according to which the question, how the thing for 
which a substitute is to be made originates, is not to be 
looked to, in determining the fitness of the substitution, 
but the purpose which the thing would have served 
is to be looked to. He argues that a son secures 
salvation by offering Pindas, and an adopted son would 
serve the same purpose, that the act of begetting is 
incidental in the way of securing the instrument for 
the purpose of salvation." 

4) Nanda Pandit appeals to the Ishti Somaya 
maxim to clear away the difficulties arising from texts 
laying down the necessity of performing, on the part of 
an adoptive father, the Jateshti ceremony (the sacrifice 


1 Dattaka Mimansa Sec. VI. para. 27. 
2 yfewe dtnfafafearfirnceq 1 Jaimini VI. iii. Adhi. 13. 
3 welawarfaarat wana yaw waa agaa qeata 
ufafatwentacy aaron yfrererarfa | 


Dattaka Mimansa Sec. l, para. 41. 
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for the well-being of the born’, the sacrifice for the 
male issue and the burnt sacrifice in case of the adoption 
of a previously betrothed woman. The difficulty arises 
from the author’s conclusion that an adoption up to 
the fifth year is valid, and it is also valid if ‘the adop- 
tion takes place before the tonsure ceremoney. The 
ceremonies mentioned are directed to be performed ordi- 
narily by the natural father at or shortly after birth. But 
how can this be in the case of an adoptive father who 
is also required to preform them. Hence the difficulties. 
Nanda Pandit gets over them by appealing to the 
Ishtisomayva maxim which in effect lays down that 
when a difficulty arises with reference to the order 
in which an action is to be performed, reason and 
necessity should be consulted. He also appeals to 
Adhikaranas 17th and 18th for the same purpose ; these 
Adhikaranas authorizing the shitting of time in emphatic 
terms by pointing out that because the birth ceremony 
is to be performed, just on birth, it cannot be carried 
out literally, for the child must have time to 
breathe and suck the mother’s breast, before any 
ceremony is to be performed, otherwise the result may 
be fatal. 

Allusion is also made by Nanda Pandit to the 
2nd Adhikarana of the 8th Chapter, Bk. X, which 
lays down that in the Pashu Yaga the prohibition of 
the two offerings of Ghee called Ajjyabhaga is merely 
an Arthavada and not a real prohibition. 

Nanda Pandit alludes to this maxim in discussing 
the proposition that the rule prohibiting the marriage 
of a person with a Sapinda girl, has no application to 
the case of the marriage of the adopted son with a 
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girl, who is a Sapinda of Ins adoptive father, because 
he says that the prohibitory rule is merely a recital 
of the prohibition of conjugal connection between 
persons related both by birth as well as offering of 
oblations. It can not extend to the case of the 
adopted son.’ 

Next I shall give you the two cases of the applica- 
tion of Mimansa by the author of the Dattaka 
Chandrika. 

(1) The author of the Dattaka Chandrika puts to 
himself the question whether in the case of two co- 
widows, if one of them adopt, whether the adopted 

i Amiksha 
child becomes the son of the other as well. To those maxim, 
who deny this, the author answers by appealing to the 
Amiksha maxim of the Mimansa, which has been amply 
explained before. The object of it isto separate the 
principal effect from the incidental. The author's 
argument seems to be this, that the adoption is really 
to the husband, and, that the relationship of the 
son with the wife of the adopted is merely incidental. 
Therefore, in the case of two widows, ìt is immaterial 
which of them adopts, the adopted son bears the same 
relation to both the widows 

(2) The author of the Dattaka Chandrika refers to Kapijjala 
the Kapijjala Nyaya (partridge maxim) in connection Nyaya. 
with the word Brahmanas in the plural number, which 
occurs in a portion of Saunaka’s often quoted 
passage. 

You will observe that the application of Mimansa 
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principles in the Dattaka Mimansa and  Dattaka 
Chandrika is with reference to unimportant incidental 
matters. The reason of this is that as regards most of 
the important questions the authors of these works 
take the texts to be clear and unambiguous. For 
instance, as regards the question of the adoptibility 
of daughter's or sisters or maternal aunt’s son, they 
take the text ot Sakala to be clear and conclusive. 
But you have seen how Nilkantha’s disquisition on the 
text of Saunaka touching the point shows the doubtful 
meaning of that text ; and vou will see that the con- 
clusive character of Sakalass words is extremely 
doubtful, seeing that it is not quite in accordance with 
the teachings of venerable Manu, whereby the 
daughter's son may be accepted in some cases as 
a son, With reference to the adoptibilitv of a bov 
who is the only son of his parents, both the 
Mimansa and Chandrika entertain no doubt as to the 
binding character of the texts of Saunaka and Vashistha 
on the subject. Although their Lordships of the 
Privy Council have held the texts to be merely 
monitary. 

Now I would refer to the two great commentators 
of Manu. Kulluka observes at the outset of his 
commentary that the proper way of expounding 
Manu’s Smriti and the rest is by applying the 
Mimansa rules in interpreting them, and not the 
iconoclastic rules of the free-thinkers.' 
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1 fadfattareas a qaaa, wager Aata a wae 
qf +} 
K ulluka’'s commentary on Manu, Sloka r. Ch. I. 
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With regard to Jaimini’s definition of Dharma or 
Vidhi, both Kulluka and Medhatithi sav in eftect that 
anything expressed in the imperative mood m the 
sacred books is not Dharma or Vidhi bv Jaimini’s 
definition, but that it must be a matter which is 
commanded and which at the same time is productive 
of spiritual bliss. Therefore the text Shvenena 
abhicharan yajeta is not a Vidhi or Dharma text but 
is merely an Arthavada.’ 

As regards Arthavada, both Kulluka and 
Medhatithi emphasise the utility of the classification 
of texts into Vidhi texts and Arthavada texts. Thev 
explain Arthavada as being the statement of what is 
already established and thus show that it does not 
impose anv duty bv itself.” = According to Medhatithi, 
an Arthavada which is not connected with a Vidhi text 
but gets its support from some other department ot 
knowledge mav be regarded asa Gunavada (general 
clause).” 


As regards the application of the principle of 


Anuvada to a certain text of Manu, Kulluka and 


Medhatithi differ. Thus discussion on this point is ot 


some importance. | 
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1 Kulluka’s commentary on Sloka I. Ch IH. and also 
Medhatithi’s commentary on Sloka I, Ch. H. 


2 Medhatithi's commentary on Sloka 2, Ch, F. 
and Kulluka’s commentary on Sloka 6, Ch. IT. 


3 Aa? g ANATA Aare a ga fA | 
Medhatithi’s commentary on Sloka 103. Ch. I 


4 aqareniaagafaia Ruifafana sanfe | 
Kulluka’s commentary on Sloka 103, Ch, 1 
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Medhatithi explains the principle of Linga, and 
points out that in the passage Varhi Deva-sadanam 
damı —an atfirmative sentence is read as a mandatory 
one by the principle of Linga (the suggestive power 
of words)\.' He also emphasises the principle that 
where aclause clearly shows an express command, 
the principle ot Linga is not to be resorted to.” He 
relers to Viswajit Nyaya saying that where acts 
are prescribed of which no beneficial result is stated, the 
acquisition of heavenly bliss is to be presumed as the 
intended result by the principle of Viswajit Nvaya.» 
Medhatithi explains that where the attainment of 
a benefit is the object of a prescribed act, if a man 
does not perform the act, he loses the benefit, as in 
the case of a Kamya Vidhi. But where a Vidhi is 
absolute (Nitya) there is no question of benefit or 
otherwise ; and if a man fails to fulfil sucha Vidhi, he 
incurs the spiritual evil consequences of disobeying 
it, and it is to prevent such evil consequences that he 
is to do the act. Thus Medhatithi gives a clear 
explanation of the Apurva Sanction.‘ 

Medhatithi discusses the question whether the 
passage ‘Brahmana should not drink spirituous liquor’ 


1 afs gaaza ziaifafagizaa afe gA | 


Medhatithi's commentary on Sloka 3, Ch. I. 


2 famaat VAARA fegriat am AA a 
Medhatithi's commentary on Sloka 3, Ch. I 


3 dtig vente | 


Medhatithi's commentary on Sloka 2, Ch. H. 


4 He we rqa acre earth serfs | 


Medhatithi’s commentary on Sloka 7, Ch, L 
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should be understood as being limited to the masculine 
gender and to the singular number, according to the 
literal construction of the passage ; or it should be appli- 
cable to all Brahamans and to all Brahman ladies also. 
By applying the Grahaikattwa maxim to this case, 
Medhatithi holds that the passage < Brahmana should 
not drink spirituous liquor should be construed so as to 
include the whole class of Brahmanas, male and female. 
Medhatithi, in this connection, enters into a discussion 
why passages like ‘sacrifice animal in a Yaya’ should 
not be construed in the above wav to justity the sacri 
fice of many animals but should be construed literally 
to indicate the sacrifice of a single animal. This dis- 
cussion belongs to another maxim.' Medhatithi’s book 
abounds with other instances, 

Raghunandana shows that by applying the Vakva 
principle, the following’ text of Manu should not be 
taken as a Prakarana of the Darsa Paurnamasi vaga in 
connection with which it occurs, but as a general Vidhi 
“one who assaults a Brahman must perform the Krichhra 
penance.”? This text read with what follows makes it 
a general proposition and not limited to the cases 
of one who is engaged M performing the Darsa 
Paurnamasi vaga. With reference to the same passage 
the further question raised is, whether when a man as- 
saults five Brahmanas he is to perform the Krichhra 
penance five times. Raghunandana shows that per- 
forming a penance once only is sufficient by 


1 Medhatithis commentary on sloka oo, Ch. V, 
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jJaiminis principle of Tantrata. With regard to the 


same passage there is this further question. In 
the text so far as it is a Vidhi, there is no mention 
ot any punishment to avert which the penance 
is to be performed. Raghunandana points out that 
punishment is mentioned in the next sentence which is 


-an Arthavada supplying the defect of the Vidhi text. 


Raghunandana illustrates the Apurva sanction with 
reterence to the Janmastami ceremony, in which there 
is a mention of reward for the tasting to be observed 
‘on the occasion, but none expressly mentioned for 
the act of worship itself to be performed on that 
occasion. 

With regard to the Smriti text requiring animal 
sacrifices at the Durga Puja ceremony the tollowing 
question is raised. There is a general Vedic Vidhi pro- 
hibiting the causing of injury to living beings. There- 
tore the Smriti text requiring the immolation of animals 
at the worship of the goddess Durga cannot be 
sustained. Raghunandana meets this objection as 
follows : 

He says that a Pratishedha (negative Vidhi proper) 
has for its object the prevention of that which a man 
would do by his own inclination or passion, and as such, 
it cannot include the prevention of what a man is to 
do asa duty. Therefore there is no conflict.' Raghu- 
nandana also deals with Badha and Atidesha in his 


Tithitattva. - 
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1. Tithitattwatno Ashtabinsatitatt wa, 
p. 40. (B.M. Dey's Edition.) 
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He illustrates the difference between a Pratishedha Difference 
and a Paryudasa by the prohibition that one should not Be ine 


take food on the day of the eleventh day of the moon. He and Paryu- 
holds that in the event of the ekadasi expiring in course a i ou 
of the day, the above mentioned Vidhi requiring fasting Pa ar 
for the whole day, would override the injunction that Malamasa.. 
one should perform the Vishnu Puja after the expiry ‘tv. 
of ekadasi and should eat the relics of the offering. 
Raghunandana has an elaborate discussion on the 
nature of Paryudasa in Malamasatattva, section 12., 
with reference to the following text. 
““Sraddha is not to be performed in the night &c,’”! 
This is to be read with the text laying down that 
the Parvana Sradh is tobe performed during the new 
moon (which may extend into the night). He sums up 
the discussion by the observation. 
“ Paryudasa occurs where there is an ascendancy of 
the positive clause and there isan inferiority of the 
negative clause, and where the negative clause comes 
after. On the other hand, where the inferiority is in 
the positive clause and the superiority in the negative 
clause, and where the negative particle refers to the 
essence (predicate) of the positive clause, there the 


negative clause is a Prasahya Pratishedha.”” 
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Then he explains that ordinarily the non-compliance 
with the exception does not subject one to any punish- 
ment (penance, such non-compliance only :naking the 
act ineffectual. But he shows by referring to some 
cases that in exceptional cases the non-compliance 
may be visited with penance (punishment. According 
to Jaimini the prohibition in such a case would be 
rather called an Anarambha Pratishedha. But Raghu- 
nandana savs that the prohibition in such cases should 
be taken in the double light of a Pratishedha and a 
Pravudasa. I need hardly point out to you that this 
view of Raghunandana would be at variance with the 
Dwayo Pranavanti maxim. 

Raghunandana illustrates the Laghava axiom z.e., 
the axiom requiring simplicity with reference to a 
number of texts regarding the performance of the 
Sradh. 

Raghunandana discusses the Atidesha principle and 
defines it following Jaimini, with reference to a text 
laying down that the eldest son ts not to offer the Pinda 
on a certain day of the moon. 


Section II. The utility of the presumptions of the 
substantive law in matters interof pretation. 


In order to determine the meaning and force of 
particular Smriti texts, a knowledge of the principles 
which underlie the whole of the Smriti law is sometimes 
necessary. When the language of a text is not clear 
it is often necessary to be guided by established 
presumptions of the substantive law in which the text 
occurs. This has been shown by Maxwell in his 
well-known book on the interpretation of statute law. 


Google 


THE NINTH LECTURE. 


Jaimini's treatise very largely deals with the prin- 
ciples of the laws of sacrificial acts, and the examples 
of interpretation given by him have mainly reference 
to the presumptions arising from the sacrificial laws, 
such as those regarding Darsa Paurnamasi, the Agni- 
hotra and the like. But his Sutras are not altogether 
silent on principles of civil law. He has in fact 
dealt with the fundamental principles of the Smriti 
law, though he has not gone very far in this 
direction. 

Jaimmi lays down three great presumptions of the 
substantive Smriti law, which serve as beacon lights 
to interpretation. They are as follows :— 

(1) Every Aryan is to make religious sacrifices, 

(2) Every Aryan is to seek knowledge. 

(3) Every Aryan ts to have a family. 

These are called the éhree debts of an Aryan. 

Jaimini lays down these three propositions in what 
is called the Maxim of the three debts. The Sutra 
on the subject runs thus :— | 

“Of the Brahmin sacrifice, learning and family life 
(are absolute duties) being joined with the word 
debt.” ! ; 

Savara Swami explains the maxim at full length. 
He points out that there are the Vedic texts : 

“One must pray and sacrifice by sacrificial acts.” ” 


i 


1 ARGA J SANNET RRNA | 
Jaimini VI. ii.-31. 
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“The Brahmana must assume the sacred thread in 
the eighth year.”'! 

“One must beget children.” 

The maxim points out that the duties indicated in 
these Vedic texts, are absolute and hold good for all 
classes of Aryans. The author says they are absolute, 
because these three classes of duties are mentioned as 
debts in the following Vedic text : 

“A Brahmana becomes free of his debt to the gods 
by sacrifice, that due to the Rishis by austere learning ` 
of the Vedas, that due to the forefathers by begetting 
son.” * eT 

There it is argued that although only the word 
Brahmana is used, the rule applies to all Aryans. 

Savara Swami further refers to the following passage 
of the Vedas as illustrating the maxim. 

“In every spring season sacrifice and pray by the 
brilliant light, during whole life practise invocation by 
fire, as also pray and sacrifice by the new and full moon 
celebration. Similarly acquire learning, similarly be 
father of sons.” + 


1 ANIER MINNA eamaia | 
Taittriya Samhita (2. =, 6, 1.) 
2 WRIA ANZ | E 
Taittriya Samhita, do. 
3 maai fer anafaa a mak aia Shalt ana N 
wary: amar frase: Q a VTE | 
Taittriya Samhita (6, 2, 10, 5). 
4 Wa sat Afan aha, aaa afavia aWifa, adtag 
angearanat wha) ven fears | wer a saeia fa 


Savara’s commentary. 
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Theretore, in interpreting texts relating to the duties 
and rights of the Hindus, these principles must always 
be kept in view, and it should be presumed that all 
texts are more or less intended to promote these three 
classes of duties. 

The presumptions arising trom the above maxim 
are : 

‘1) The presumption in favour of securing spiritual 
welfare. 

(2) That in favour of encouraging learning and skill. 

(3) That in favour of the family institution. 

Jimutavahana in treating the principles of succession 
discriminates between the Sruti texts, many of which 
are conflicting with one another, mainly relying on 
the presumption in favour of spiritual welfare. This 
theory of spiritual benefit is identical with the principle 
of Swarga kimo yajeta. 

In interpreting the texts about  self-acquisitions, 
regard is tacitly paid by him to the princ: ‘ples in favour 
of encouraging Vidvà (learning). : 

Vijnaneswara in treating the subject of right by 
succession, guides himself by almost exclusively follow- 


ing the presumption in favour of the family institution. - 


In fact, the maxim of the three debts which Jaimini 
lays down forms the keynote and constitutes the 
nucleus of those nice and elaborate ens which 
have been developed later on. 


It is greatly interesting to observe how faithfully 
the Hindu nation has followed the Vedic commands 
regarding sacrifice, learning and household. They have 
been trying to discharge the three debts tn right earnest 
all through of their existence. 
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The debt to the gods, viz., that of sacrifice was 
in former times to be satisfied by performing Yagas and 
Yajnas at stated times and occasions. Latterly, the 
lite of every individual from birth to death is, at every 
stage, impressed with a part-payment of this bebt. A 
Hindu must be conceived in the womb with a sacrifice, 
learn to eat with a sacrifice, learn to begin the student 
life with a sacrifice, marry with a sacrifice, and die with 
a sacrifice. 

Then as regards the debt to the Rishis, that of 
learning. This debt was in early times perhaps more 
sedulously paid than latterly. The study of the Vedas 
lead to the study of the Vedangas (branches of the 
Vedas), grammar, astronomy, the art of music, the art 
of medicine, the art of using weapons of war &c. 

The debt to the forefathers, that. of perpetuating the 
family name and the family history lead to various means 
of discharging it, in the shape of availing of the various 
kinds of substituted sons of which at present the son by 
adoption only is in vogue. 

The civil law of the Hindus is at every step marked 
with the influence of the three debts. Matters of 
right and status are mixed up with the debt to the 
gods, viz., that of sacrifice. Privileges are unsparingly 
conferred on men of learning. Gifts to them are 
praised as being acts of the greatest merit. In fact, 
some of the Smnitis go too far, almost to an abuse of 
this principle relating to the debt to the Rishis. 

Then as regards the other debt consisting of house- 
hold duties, the Hindu Law is marked with the 
impress of it in various shapes, such as the invariable 
duty of maintaining dependent members of the family, 
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the requisition to make adoptions, the presumption in 
favour of joint family and the like. 
Therefore it is clear that whenever two constructions 
of a text are. possible, one tending to the discharge 
of one or other of three debts, and the other inconsis- 
tent with such discharge, the former construction is 
to be adopted and not the latter. 
| I may tell you here that, as regards the institution ‘the per- 
of the family, though it is primarily an existing relation- rinine a 
ship by blood, the tie of the family is extended in the family 
various ways. A family counts as its members not ‘stitution. 
only the living but even those who are dead and thus 
past the world of blood and flesh. The members are 
in fact connected to each other by the double tie of 
relationship and of religious duties. Where a son is 
born, a father has to perform the Putreshti Yaga and 
after the father dies, the son has to perform the Pitri 
Yagna Sradh). 
Then, again, in performing religious sacrifices during 
life, the father, son, wife and in fact all the members 
of the family, and in some cases, all persons belonging 
to the same Gatra and Pravara have to join together on 
certain occasions. 
Even the Sudra servant belonging to the family 
is also regarded as the member of the family, for he 
also serves certain religious purposes. Jaimini referring 
to the rule of giving away the whole of one’s posses- 
sions lays down the principle, 
“That a Sudra (servant) cannot be given away, for 
he is required by the Shastras for subserving the pur- 
poses of religion,” ' 
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In fact, as regards the Sudras, you have already 
seen that they are not regarded by Jaimini in that 
contemptible light in which some of the Smriti writers 
treat them. In the discussion on the subject of the 
disability of a Sudra to perform a sacrifice, Jaimini puts 
all sorts of arguments in favour of the Sudra’s right to a 
sacrifice in the strongest light. Of course, he was bound 
to declare against the right of the Sudra to sacrifice by 
virtue of some positive texts. But for himself, he 
concludes the discussion by saying that the reason why 
a Sudra is debarred from sacrificial acts is that he is 
not open to teaching.’ 

Thus in a certain sense a Sudra servant is a member 
of the family. 

For some purposes even the preceptor and the pupil 
are regarded as members of the family. So the Hindu 
conception of a family is very extensive. 

I wish I could explain to you certain terms which 
more or less bear on the idea of the Hindu family insti- 
tution such us Gotra, Pravara, Sagotra, Sapinda, Gotraja, 
Sakulya, Samanodaka and Bandhus. But I am 
afraid this would not be quite within my province. 
So you must yourself carefully study these expres- 
sions, especially the term Sapinda as to the signi- 
fication of which there is a difference between the 
Dayabhaga school and the Mitakshara school. 
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LECTURE X. 


Section I. Interpretation of Hindu Law regarding 
adoption by the Courts under the English Rule. 


I have given you an idea, in the preceding two 
lectures, of the way in which Jimutavahana, Vijnanes- 
wara and other text writers and commentators inter- 
preted the Hindu Law as they found it. In this lecture 
I propose to indicate to you, the manner in which 
the English Judges and the Anglo-Indian Courts have 
performed the task imposed upon them of construing 
the Hindu Law. Their ignorance of the Sanskrit language 
and of the Mimansa principles of interpretation 
was a great stumbling block in their way. But in 
spite of these difficulties thev have fairly done 
there duty in this respect, although owing to these 
difficulties what they have done cannot be said to have 
been satisfactory all along the lines. 

First of all, we shall see what broad rules of cons- 
truction they have laid down in the place of the 
Mimansa principles of interpretation with which they 
were not acquainted. In the second place, we shall exa- 
mine how, in particular cases, they have interpreted 
specified texts. The cases so settled by them are now 
by themselves authoritative law, purporting to be 
authoritative interpretations of the Hindu codifiers 
of old. 
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I CASES LAYING DOWN BROAD RULES OF 
CONSTRUCTION OF THE HINDU LAW 
BY THE ANGLO-INDIAN COURTS. 


In Collector of Madura vs. Moottoo Ramalinga 
Sattupathy, 12 M.I.A. 437; 10 Weekly Reporter 17, which 
was acase, with regard to the question whether a Hindu 
widow can adopt with the consent of her nearest kins- 
men in the absence of her husband’s permission, 
their Lordships of the Privy Council, Lord Westbury, 
Sir James W. Colvile and others lay down the 
following general rules :— 


(a) Clear proof of usage will outweigh the written 
text of the law. 


“ The duty of an European Judge who is under the 
obligation to administer Hindu Law is, not so much to 
inquire whether a disputed doctrine is fairly deducible 
form the earliest authorities, as to ascertain whether it 
has been received by the particular school which 
governs the district with which he has to deal, and has 
there been sanctioned by usage. For under the Hindoo 
system of law, clear proof of usage will outweigh the 
written text of the law.” 


(b) No weight should be given to texts from works un- 
known and of doubtful authority. 


“The industry and research of the counsel in the 
Courts below have brought together a catena of texts 
of which many have been taken from works little 
known and of doubtful authority. Their Lordships 
concur with the Judges of the High Court in declin- 
ing to allow any weight to these.” 
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(c) Sanctioned usage may be evidenced by opinions 
of pandits and decided cases. 

“The evidence.that the doctrine for which the 
respondents contend has been sanctioned by usage 
in the south of India, consists partly of the opinions 
of pundits, partly of decided cases. Their Lordships 
cannot but think that the former have been too 
summarily dealt with by the Judges of the High 
Court.” 

Following the above principles their Lordships 
hold that “ upon the whole, then, their Lordships are 
of opinion that there is enough of positive authority to 
warrant the propositioif that according to the law pre- 
valent in the Dravada country, and particularly in that 
part of it wherein this Ramnad Zemindary is situate, a 
Hindu widow, not having her husband's permission, 
may, if duly authorised by his kindred, adopt a son 
to him. And they think that that positive authority 
affords a foundation for the doctrine safer than any 
built upon speculations touching the natural develop- 
ment of Hindu Law, or upon analogies, real or 
supposed, between adoptions according to the Dattaka 
form, and the obsolete practice with which that form 
of adoption co-existed, raising up issue to the deceas- 
ed husband by carnal intercourse with the widow. It 
may be admitted that the arguments founded on this 
supposed analogy are in some measure confirmed by 
passages in several of the ancient treatises above refer- 
red to ; and, in particular, by the Dattaka Mimansa of 
Vidya Narainsamy, the author ot the Madhavyam ; 
but as a ground for judicial decision these speculations 
are inadmissible, though as explanatory arguments 
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to account for an actual practice they may be deserving 
of attention.” 


What their Lordships lay down in this case may 
be more fully put as follows: 


1. General texts which must necessarily be more or 
less obscure are to be construed, more with reference to 
the questions as to whether the texts have been received 
by the particular school, and how it has been applied 
and sanclioned by the usage of the people of that 
school, than with reference to the effect of the verbal 
construction of the texts. 


2. That when a rule of law js positively determined 
on the basis of such a principle, considerations of ana- 
logy, real or fancied, between the texts in question and 
other texts which have become more or less obsolete, 
should have no weight against such a rule. 


3. That in determining the rule of law on the 
basis of the principle stated above, evidence of opinion 
of leading and learned men ( pundits ) belonging to the 
community, and that afforded by the judicial opinions 
of gentlemen concerned in judicial administration should 
be accepted. 


You will observe that the principles laid down by 
their Lordships substantially accord with the principles 
of the Mimansa Shastra. You have seen that what the 
Mimansa writers inculcate under the head of Padartha 
Pribalyadhikarana, and what Jaimini says in the 
leading Sutra of that Adhikarana, vz., ‘without refer- 
ence to causes, usages prevail,’ correspond to principles 
1and 2. And as regards the third principle touching 
the question of evidence, what the Mimansakas and the 
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Smriti writers lay down under the head of Shistachara 
supports this principle. 


II. CASES INVOLVING MORE OR LESS THE INTER- 
PRETATION OF SPECIFIED TEXTS. 


The principle of construing text-law, not so much by 
its words as by the usage which has gathered to it, as 
laid down by their Lordships, in the Collector of 
Madura and other cases, does not shut out the necessity 
of verbally construing the Sanskrit text of the Hindu 
Law. On the contrary, the said principle opens the door 
to the subject of verbal construction. For where a cer- 
tain text-book has been received and acted on, its words 
must be construed, especially where it is a book not of 
uncertain antiquity, but is a regular treatise of compara- 
tively recent times, such as, the Dayabhaga and the 
Mitakshara or the Mayukha or the Viramitrodaya &c. 
Their Lordships of the Privy Council have, at least, 
in some measure, resorted to such verbal construction 
in settling particular points which arose in some recent 
cases. 

In the case of Balwant Singh v. Rani Kishori 
I. L. R. 20 All. 267, their Lordships had principally 
to construe the following texts ; namely, (A) clause 27, 
Sect 1, (B) clause 21,, (C) clauses 9 and 10, Sect. 5 and 
(D) clauses 1 and 2 of Sect. 4. Ch. I. of the Mitakshara 
as translated by Mr. Colebrooke. 

Now let us see what these texts are: 

(A) Clause 27, Sect.r, Ch. I., runs as follows : 

“ Therefore it is a settled point, that property in the 
paternal or ancestral estate is by birth, [ although |] 
the father have independent power in the disposal of 
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effects other than immovables, for indispensable acts 
of duty and for purposes prescribed by texts of law, as 
gifts through affection, support of the family, relief from 
distress, and so forth: but he is subject to the control 
of his sons and the rest, in regard to the immovable 
estate, whether acquired by himself or inherited from 
his father or other predecessor; since it is ordained, 
“Though immovables or bipeds have been acquired by 
a man himself, a gift or sale of them should not be 
made without convening all the sons. They who are 
yet unbegotten, and they who are stili in the womb, 
require the means of support, no gift or sale should 
therefore, be made.” ) 

(B) Clause 21, rather that part of clause 21, which 
forms Vijnaneshwara’s explanatory note to two Smniti 
passages, one from Jajnyavalkya himself, and which is 
this: “They both relate to immovables which have 
descended from the paternal grand-father.” ? 

(C) Clauses 9 and 10 of Sect. 5 run as follows :— 

“ So likewise, the grandson has a right of prohibi- 
tion, if his unseparated father is making a donation, or 
a sale, of effects inherited from the grandfather : 
but he has no right of interference, if the effects were 
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acquired by the tather. On the contrary, he must 
acquiesce because he is dependent.” ! 

“ Consequently the difference is this: although he 
has aright by birth in his father’s and in his grand- 
father’s property ; still since he is dependent on his 
father in regard to the paternal estate, and since the 
father has a predominant interest as it was acquired by 
himself, the son must acquiesce in the father’s disposal 
of his own acquired property : but since both have in- 
discriminately a right in the grandfather’s estate, the 
son has no power of interdiction [if the father be dissi- 
pating the property |.” 

(D) Clauses 1 and 2, sect. 4, which are as follows : 

“The author explains what may not be divided, 
‘whatever else is acquired by the co-parcener himself, 
without detriment to the father’s estate, as a present 
from a friend, or a gift at nuptials does not appertain to 
the co-heirs. Nor shall he, who recovers hereditary 
property, which had been taken away, give it up to the 
parcenets ; nor what has been gained by science. 

“That which had been acquired by the co-parcener 
himself without any detriment to the goods of his 
father or mother or which has been received by him 
from a friend, or obtained by marriage, shall not apper- 
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tain to the co-heirs or brethren. Any property, which 
had descended in succession from ancestors, and had 
been seized by others, and remained untecovered by the 
father and the rest through inability or for any other 
cause he, among the sons, who recovers it with the 
acquiescence of the rest, shall not give up to the bre- 
thren or other co-heirs : the person recovering it shall 
take such property.”' 

In the case before their Lordships, the plaintiffs 
relying on clause (A) contended that an alienation by 
a father of self-acquired property is void. But clauses 
(B),:C) and (D) were contradictory to clause (A), and 
were relied on by the defendants. Their Lordships, 
after pointing out that the clause (A) relied on by the 
plaintiff conflicts with those mentioned after it, decide 
as follows : 

That the effect of clause 27 is tl at, it does not nega- 
tive the father’s right to alienate his self-acquired pro- 
perty, but that it only shows that his alienation may 
not be morally right. In fact, their Lordships adopt Sir 
Francis Macnaghten’s opinion on the point, which is 
also shown to have been adopted by Sir Thomas 
Strange, and substantially acted on by the High Courts 
of Bengal and Allahabad. Thus their Lordships do not 
exclusively proceed on the construction of the text, but 
also partly follow the principle laid down in the case 
of the Collector of Madura. This principle, however, 
which is, in substance, that of the Padartha Prabalya 
Adhikarana, is perhaps not quite legitimately applicable 
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to the case. For here, there is a well recognised text 
book of Jaw, the Mitakshara, governing the parties 
which is pretty full and explicit. The construction 
of the texts of this book should alone be decisive of 
the question raised. 

Their Lordships have, in fact, construed the texts and 
the conclusion arrived at by this construction is not 
open to objection by any Mimansa rule. It happily 
coincides with the result which might be arrived at by 
the orthodox Mimansa rules of construction, only that 
by applying the Mimansa rules to the case, the work 
would have been done in a shorter and clearer way. So 
it will not be unprofitable to you to examine how the 
Mimansa rules would apply to the case. 

At the outset, you should observe that the words 
quoted by their Lordships from clause 21 section 1 
should be eliminated from consideration, tor the simple 
reason that these words are the words of the Purva- 
pakshin (the party whose views are retuted; which are to 
the effect that the property 1s by succession and not by 
birth. Then,coming to the text mainly in question, that 
contained in clause 27 section 1, is not obligatory by 
the well-known Mimansa rule that what is recited as a 
reason does not of itself form an obligatory text. This 
is laid down in Hetubadnigadadhikarana, so often mis- 
understood. This Adhikarana, it 1s true, does not say 
that the principal clause, in support of which a reason 
is recited, becomes bad for the recital. But it clearly 
says that what is recited as the reason is not itself obli- 
gatory. Now applying this maxim to clause 27, it be- 
comes clear that all the words, from “since it is ordained” 
to the end of the clause, have not the force of a Vidhi. 
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Then, there remain the words, “But he is subject to 
the control of the sons and the rest, with regard to the 
immoveable estate, whether acquired by himself or in- 
herited from his father or other predecessor,’ which 
words are to be read with the opening words, “ property 
in the paternal or ancestral estate, is by birth,’ by the 
Mimansa Ekavakyata principle, and so read, become 
subordinate and incidental. 

Then against the above words, clauses 9 and 10 of 
section 5 are to be considered. 

Clause 27, in general language treats ancestral and 
selt-acquired property on the same footing. Such a 
treatment is contained in general terms, whereas clauses 
y and 10 constitute a special rule, making a distinction 
between ancestral and self-acquired property. There- 
fore, by the well-known Mimansa maxim called the 
Samanya Vishesha Adhikarana, the special clause pre- 
vails over the general. Clauses 9 and 10 of section 5 
prevail over clause 27 by virtue of another maxim as 
well, viz., the Apachheda maxim. By that maxim, as 
explained by the Mimansa writers, when there is a 
conflict between two passages in the same work, the 
passage that comes after bars the one that precedes. 
Thus, both by the Samanya Vishesha maxim and the 
Apaccheda maxim, the clauses which lay down that, 
in respect of the self-acquired property of the father, 
the sons have no power to interfere with the disposal 
of it by the father, must prevail. Thus the right 
that a son acquires by birth in the father’s self- 
acquired property is reduced only to a claim of 
maintenance out of it, so long as the father does not 
dispose of it. The existence of such a claim merely 
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shows a moral or spiritual duty on the part of the father, 
as Jimutavahana explains it. The decision of their 
Lordships of the question in this case, is thus borne 
out by the text of the Mimansa principles. The decision 
I am afraid, however, the same cannot be said with as to the 
reference to their Lordships’ decision with regard to the AA e 
question of the validity of the adoption of an only son, ae 
which arose in the case of Sir Balasu Guru Linga Mimansa 
Swami v. Sir Balusu Ramalakshmma and others ; Radha anes 
Mohan, representalive of Beni Prasad v. Hardai 
Bibi, L. R. 26 [. A. 113. S.C. I. L. R. 21 All. 460. In 
this case’ the question was as to the validity or 
otherwise of the adoption of an only son. This question 
turned upon the construction of certain texts, among 
these the following are the principal :— 
(1) Man formed of uterine blood and virile seed pro- 
ceeds from his mother and his father as an effect from 
its cause. 
(2) Therefore the father and the mother have power 
to give, to sell and abandon their son. 
(3) But let him not give or receive in adoption an 
only son. 
(4) For he must remain to continue the line of an- 
cestors. 
(5). Let a woman neither give or receive a son ex- 
cept with her husband s permission.’ 
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The text of Saunaka on this point is similarly im 
portant. 

“One having an only son should never give him in 
adoption ; one having several sons should give a son 
{ in adoption ] with every effort.”! 

A passage of the Mitakshara as well as one of the 
Da ttaka Mimansa also bear upon the question. But 
these are of secondary importance. Vijnaneswara and 
Nanda Pandit professedly follow the texts of Vashishtha 
and Saunaka, as has been shown before in the preceding 
lectures. Manu has not said anvthing directly on the 
question. But some passages of Manu's Smriti are 
referred to as incidentally bearing upon this question. 
These passages will also be considered after an examina- 
tion of the texts of Vasishtha and Saunaka, which, as 
stated before, are the chief texts, on the construction of 
which the solution of the question depends. Now 
let us see what result is arrived at by construing 
these texts by the Mimansa principles of construction. 

Take first Vasishtha’s text : 

(1) “Man produced from virile seed and uterine 
blood proceeds from his father and his mother as an 
effect [ from its cause }. (2) Therefore his father and 
mother have power to give, to sell, or abandon their 
son. :3) But no one should give or receive an only 
son (4) for he saves the man [ from fut or hell ].” 

You will see that if the passage be analysed in the 
light of the Mimansa principles, the whole of it, barring 
the last sentence, resolves itself into two main parts ; 
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the first part consisting of sentences numbered (1) and 
(2) in the translation, laying down the Vidhi that 
parents have the power of selling their son. The 
second part consisting of sentences numbered (3) 
and (4) laying down that the tather must not either 
give away or receive an only son. According to the 
Mimansa rule as to Vidhi and Paryudasa, the first 
proposition forms the general rule (Samanya_ Vidhi), 
and the latter an exception (Paryudasa). The 
result is that, a man can give away his son, 
except when that son is the only son ; the question of 
the case of the eldest son being separately dealt with. 
Again, each of the above two propositions is subdivi- 
sible into two parts, one part forming the mandatory 
part and the other a reason for it. The general 
Vidhi Javing down the rule, that a father has 
power to give away his son, is supported by the 
reason that he, along with his wite, is the cause of 
his birth. According to the Mimansa principles the 
reason is an Arthavada or a mere explanation. The 
exceptional clause also is supported by a reason, 
and that reason too is an Arthavada. Some argue, 
as I have already stated, that the statement of a 
reason vitiates the Vidhi in support of which the 
reason is stated. If this were so, then, in the 
present case, not only the exception would go out, 
but even the general rule laying down the power 
of the parents to give away their sons. I have 
shown to you that there is no valid. basis for the 
proposition that the statement of a reason vitiates 
a rule in support of which the reason is stated. I have 
shown that by the maxim called the ‘Drishta Adhika- 
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rana, the 3rd Adhikarana of the third chapter of the first 
Book of Jaimini, a corrupt reason invalidates a 
Vidhi, and not an indifferent far less a good reason. 
I have also shown to you that by the Hetubad- 
nigada Adhi karana, the reason stated is not to be 
taken as a condition precedent of the Vidhi, it is 
to be treated no more than as a mere recital. 
Thus the proposition prohibiting the adoption of 
an only son cannot be treated as a nullity because a 
reason is stated for it. The question, however, yet 
remains, whether the particular character of the reason 
stated in this case for the exception does not reduce 
to a nullity the exception -itself. The reason stated 
is ‘that an only son is required to continue the line 
of ancestors ‘of the family in which he has been born), 
this reason is not corrupt reason within the mean- 
ing of the Drishtahetu Adhikarana, It has, however, 
been held in the judgment of their Lordships, that the 
whole ofthe proposition prohibiting the giving or 
taking in adoption of an only son is a mete religious 
or moral prohibition, and has not the force of positive 
law. 

You have seen that according to the Mimansa 
writers as well as the digest writers, such as, 
Jimutavahana and Vijnaneswara, there are certain 
fixed and defined principles by which a proposition, 
which is apparently a Vidhi or exception, can be 
ignored as being merely a moral or religious precept. 
If this point had been left without any fixed 
principles to guide, it would have been a source of 
great uncertainty. Happily, not only Jaimini but both 
Vijnaneswara and Jimutavahana have laid down dis- 
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tinct and clear rules on this point According to 
all these authorities a rule as to a matter which 
is within the cognisance of the King’s Court, is 
not void, because that rule is supported by a purely 
spiritual reason. 

You have seen that Jaimini’s Drishtahetu Adhi- 
karana takes exception to some worldly reasons, and 
would not allow such worldly reasons to serve the pur- 
pose of proper spiritual reasons. And as that Adhikarana, 
as you know, relates to the positive Smriti law, it thus 
maintains the superiority of spiritual reasons in 
respect of the positive law. Neither Vijnaneswara 
nor Jimutavahana denies this. They, however, lay 
it down that when a spiritual rule or direction 
clashes with an established rule of the Vyavahara 
law, then the former is to be taken as merely 
a monitary precept. So there must be a con- 
flict before’ this can be done. That great jurist and 
Mimansaist Sree Sankara Bhatta in treating of the 
question of Badha (bar), lays down that, where an 
Utpatti Vidhi conflicts with a positive Smriti Vidhi, the 
latter bars the former. These authors do not even 
remotely hint that when a spiritual rule and a rule of 
Vyavahara law co-operate and harmonise with a spiri- 
tual reason, both are to be rejected as being monitary 
precepts. An instance of Vijnaneswara’s view of the 
question is this. He says, that according to Gautama’s 
Smriti text, a man has a proprietary right to a thing 
which he acquires for secular use. A priest acquires a 
thing by officiating at a sacrifice. So he hasa right of 
property to the thing by the positive (Vyavahara) law. 
But there isa ruleof the spiritual law, according to 
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which, he should not have acquired this property. 
Vijnaneswara says that this spiritual rule cannot be 
taken to interfere with the positive law. Jt must be 
taken to be a inere religious precept, for the breach of 
which the man may expiate in the best way he can 
but not by losing his proprietary right. So you see 
that this is a case of conflict between the positive and 
the spiritual law. 

Similarly, you have the well known argument of 
Jimutavahana, stigmatised asthe doctrine of Factum 
valet. His argument is that, itis a well-known rule of 
positive law that a man’s self-acquired property can be 
used by him in any way he likes. But we come across 
the text of Vyasa, which says, a man should not sell or 
give away immovables and bipeds acquired by himself. 
He says that this must be treated as a moral precept, 
and a transaction done in violation of it must remain 
good. Here also there is a conflict. But what have we 
in the present case ? There is the prohibition of the gift 
of an only son. This is a clear proposition regarding a 
transaction which, none can deny, falls within the 
jurisdiction of the King’s Courts, and isa matter of the 
positive (Vyavahara) law. Itis coupled with a reason 
which is spiritual. But both are concordant. One 
does not clash with the other. This being so, to treat 
the whole proposition as merely monitary, is not 
warranted by the teachings of Vijnaneswara and Jimuta- 
vahana nor of Jaimini. Ifthe mere presence of a 
spiritual reason were to reduce to a monitary rule what 
otherwise would be aclear Vyavahara Vidhi, then the 
rules of succession laid down by Jimutayahana would 
all be reduced to mere monitary rules. 


THE TENTH LECTURE. 457 


Justice Mitters observations in the case of Rajah 
Upendra Lal Roy v. Sreemati Rani Prasannamay! 
1. B. L. R. 221, perhaps have not been so well 
appreciated by their Lordships as they deserve. 
Justice Mitter’s observations quoted by their Lordships 
are as follows : -- 

“The institution of adoption as it exists among the 
Hindus is essentially a religious institution. It origin- 
ated chiefly, if not wholly, from motives of religion ; 
and an act of adoption is to all intents and purposes 
a religious act, but one of sucha nature that its reli- 
gious and temporal aspects are wholly inseparable”. 
‘By a man destitute of male issue onl ’ says Manu, 
‘must the substitute for a son of some one description 
always be anxiously adopted for the sake of the funeral 
cake, water and solemn rites.’ [tis clear, therefore, 
that the subject of adoption is inseparable from the 
Hindu religion itself and, all distinction between reli- 
gious and legal injunctions must be inapplicable to it. 

Vijnaneswara follows Vasishtha’s text and says : 

“So an only son must not be given [nor accepted ].” 
For Vasishtha ordains “Let no man give or accept an 
only son.” 

There has been discussion as to the meaning of the 
word ‘na deyah’ which has been translated into ‘must not,’ 
it being suggested that the proper import of the word is 
‘should not.’ But it should be remembered that the 
words of Vasishtha quoted forms a part of the same 
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sentence. So the force of the word should be determined 
by the principle of Vakya (reading together). This done, 
there can be no doubt the term has the force of ‘must 
not’ and not ‘should not.’ 

Next as regards the text of Saunaka. This text 
has been cited by Nanda Pandit in the Wattaka 
Mimansa. It is as follows : 

The words are ‘nakarttavyam,’ ‘not to be made,’ 
might, no doubt, be taken to mean ‘should not be 
made. But here again the interpreter would err if he 
ignored the Vakya (construction by context). The 
words ‘Kadachana’ which means ‘in no case’, read with 
the words ‘should not be made’, makes the sense to be 
one of unqualified prohibition. 

Then, again, as regards the texts of Manu, these 
go to impress, first, the essential importance of sons, 
and then the peculiar importance of the eldest son 
when there are many. These texts could onlv be 
used by the one side or the other by the principle of 
Linga. But the Linga principle applies only to a text, 
the words of which are not clear and unambiguous. 
But, in the case under consideration, the text of 
Vasishtha has been shown not to be of such a category. 
Further, the text of Manu has no direct suggestive 
power as to the intention of Vasishtha’s text. 

The result of a verbal construction of the texts, 
thus, is that the adoption of an only son is prohibited. 

But there would yet be the further question whether 
there has been an established usage ‘Shistachara) to 
the contrary, which ought to prevail by the Padartha 
Prabalya maxim, and by the principle of the Collector 
of Madura’s case. I shall not enter into a considera- 
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tion of this question, as my object is simply to illus- 
trate how the Mimansa rules of interpretation are 
practically applicable, and not to discuss any particular 
point of Jaw. But T may say this that their Lordships 
ofthe Privy Council did not find facts showing any 
uniform course of usage on the point in question. Be 
that as it may, the highest court has decided the point 
and there is an end of all discussions upon it. 

Another leading decision of their Lordships of the 
Privy Council on the subject of adoption is, that relat- 
ing tu the question whether mother’s sister's son can 
be adopted. This case is Bhagwan Singh v. Bhagwan 
Singh, L. R. 26 I. A. 153, S.C. L L. R. 21 All 412. 
In this case their Lordships of the Privy Council 
decide the following points :— 

(1) The adoption of a mother’s sister's son by a 
Hindu of any of the three regenerate classes, Brahman, 
Kshattriya and Vaisya, equally with the adoption of 
a daughter's son, or a sister's son is contrary to law 
and void. The ancient texts condemning such adop- 
tions are not only admonitions, but have been judi- 
cially decided to be prohibitions of law for sucha 
length of time that, it is not now competent to a Court 
to treat them as open to question in this respect. 

(2) The judgment in the Collector of Madura v. 
Mutoo Ramalinga Sathapathy gives no sustenance to 
the conclusion that in order to bring a case under any 
rule of law, laid down by recognised authorities for 
Hindus generally, evidence must be given of actual 
events to show that, in point of fact, the people sub- 
ject to that general law, regulate their lives by it. 

As regards the first decided point, the position 
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taken up in the judgment is unquestionable. If 
texts as to the character of which doubts might be 
raised touching the question whether they were obliga- 
tory or recommendatory, have been judicially acted 
upon for along time as obligatory, then even by the 
Mimansa principle laid down in the Padartha-Prabalya 
maxim their obligatory character cannot be denied. 
The principal text which was the subject of con- 
sideration in this case is that of Sunaka, ina part of 
which the rule regarding the adoption of an only son 
also occurs. 

I have shown to you how Nilkantha, the author 
of the Vyavahara Mayukha, construes this text of 
Saunaka affecting the adoptibility of a sisters or a 
daughter's son. According to him, Saunaka does not 
recommend the exclusion of such relations from adop- 
tion,and this he makes out by applying the Mimansa 
principles to the case. But there is no doubt, 
however, that Sakala’s text is clear and strong in 
showing the inelegibility of daughter's, sisters and 
mother’s sisters son for adoption. And as this text 
has been relied upon by the special writers on 
adoption, the authors of the Dattaka Mimansa and 
Dattaka Chandrika, and has been respected in practice 
during a pretty long period, it is too late now 
to disregard the authority of the text of Sakala, 
Nevertheless, it is necessary to be on guard that the 
meaning of Sakala’s text should not be extended be- 
yond its words ; and, also that the extensive effect 
ascribed by some to the words ‘having the reflection 
of a son’ in the passage of Saunaka be not tacitly 
accepted as proper. Sakala’s text, apart from the 
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facts, that it has been long acted upon would cer- 
tainly have counted very little in deciding the 
question. It is the tact of its having been long 
acted upon that invests it with authority by the 
Padartha Prabalya  Adhikarana as well as by the 
principle of the case of the Collector of Madura. There- 
fore the operation of that text cannot be extended by 
analogy or on the basis of the reasoning that may be 
supposed to underlie it. Sakala would except daught- 
er's son, sister's son and the son of mother's sister. The 
exception cannot be extended to the son of any woman 
whose father was of the saine Gotra with the would-be 
adopter. Such an extended exclusion has been errone- 
ously sought. to be introduced by an extravagant construc- 
tion of certain words of Saunaka in his wellknown passage 
on the subject. The words are “having smelt the fore- 
head of the child, and having with cloths and the like 
adorned the boy bearing the reflection of a son &e.” 
These words are intended manifestly to describe how the 
adopter is todo certain acts towards the boy, and how 
the boy would appear when these acts are being per- 
formed, «7z., that he would bear the retlection of a son, 
The words ‘bearing the reflection of a son’ cannot be 
detached from its place to mike it serve the purpose 
of a Vidhi to the elfect that he should be born of the 
womb of a female other than of the same Gotra. 

Mr. V. Mandaltk’s explanation of the words ‘having 
the reflection of a son’ is convincing. See Mandalik’s 
Book, p. 414, 1l. 7-18. 

Nanda Pandit’s dictum starts a new idea which is 
not to be found in Saunaka’s passage. But this idea 
is against Nanda Pundits’ own argument against Medha- 
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tithi that the question of procreation has nothing to do 
with the question of the substitution of a son. 

Their Lordships of the Privy Council in the case of 
Bhagwan Singh v. Bhagwan Singh, decided the case of 
the mother’s sister’s son and held it to be invalid ; they 
also a fortiori held the adoption of the daugliter’s son, 
and sister’s son to be invalid among the three higher 
classes. But the exclusionary rule should not be ex- 
tended further to the full extent of Mr. Sutherland's 
dictum based on the effect of the phrase ‘bearing 
the reflection of a son’ occurring in Saunaka’s 
passage. 

As regards the second point, it is clear that in the 
presence of judicial decisions, other evidence may be 
dispensed with. 


Səction II.—Cases decided by the Courts under the 
~ English rule regarding the Hindu usage 
and custom. 


Before concluding this Lecture I shall tell you a few 
words with reference to the decided cases of our Courts 
relating to the subject of usage and custom. 

You have seen irom what I have told you in the 
fourth Lecture that both Jaimini and the Smriti writers 
recognise the validity of family and tribal customs as 
well as local customs regarding matters of Prayoga 
and Viniyoga, that is, regarding matters of common 
life ; though Jaimini by the Holaka maxim seeks to 
maintain uniformity as regards the religious institutions 
of the community, that is, as regards matters of Utpatti 
Vidhi. In short, the result of Jaimini’s two Adhikara- 
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nas—the Padartha Prabalya Adhikarana and the Hola- 
ka Adhikarana jointly lead to the following result : 

Local and family tribal customs are to prevail, pro- 
vided they be not inconsistent with the general prin- 
ciples of the Vedic law. Thus local customs and those 
belonging to particular sections of the community 
must be jealously examined, so that they do not un- 
necessarily jeopardise the general guiding rules of the 
society. This being the result of the Mimansa prin- 
ciples on the subject, the following cases are only 
in harmony with those principles : 

A custom is a rule which, in a particular family or a 
particular district has, from long usage obtained the 
force of law. It must be ancient, certain and reason- 
able, and being in derogation of the general rules of 
law, must be construed strictly. Hurpurshad v. Sheo 
Dyal, L. R.3 I. A. 259: 26 W. R. 55. 

A custom which has never been judicially recognised 


cannot prevail against distinct authority. Narasamal v.. 


Balarama Charlu, 1 Mad. H.C. R. 420. 

If it is contended that the succession to property is 
regulated by any special family custom, that custom 
ought to be alleged and proved with distinctness and 
certainty. 15 W. R. P.C. 47; see also 17 W, R. 
P. C. 553; 14 M. I. A. 570; L. Ris I. A. 87 ; 
I. L. R. 1 All. 688. 

When amongst Hindus (and Jains are Hindu dis- 
senters } some custom different from the normal Hindu 
Law and usage of the country in which the property is 
located, and the parties resident, is alleged to exist, the 
burden of establishing its antiquity and invariability is 
placed on the party averring its existence, and it should 


Google 


Customs in 
harmony with 
the Vedas 
prevail. 


Decided cases 
harmonize 
with the 
Mimansa 
principles, 


464 THE TENTH LECTURE. 


be proved by clear and unambiguous evidence above 
suspicion. Bhagwandas Tejmal v. Rajmal altas Hiralal 
Lachman das, I. L. R. 10 Bom. H. C. R. 241. 

By the Holaka maxim, the Mimansakas lav down in 
their own way asa condition that a custom or usage 
should be reasonable and certain ; and by the Padartha 
Prabalya maxim it Is settled that a practice must be of 
some standing, in order to be valid; and the Drishta- 
hetu maxim virtually requires that an usage in order to 
be valid must not be based on any corrupt motive, but 
that it must be reasonable. Now, in order to see how far 
the decided cases of our present law Courts conform 
to these principles, the following cases should be 
examined. 

According to Hindu law, in order that a custom 
may have a force of law, it must be shown to have 
existed from time immemorial. Iuchmal Lal v. Mahon 
Lal Bhaja, 16 W. R. 179. 

Under the Hindu svstem of law a well-defined usage 
acquires the force of law. Gunga Huree v. Raghabram, 
23 W. R. 131. 

The prevalence in any part of India of a special 
course of descent in a family differing from the ordinary 
course of descent in that place, stands on the footing 
of usage or custom of the family, capable of attaching 
and of being destroyed equally, whether the property 
be ancestral or self-acquired. Surendranath v. Heeroo- 
monee, 10 W. R. P. C. 35; 12 M.I.A. 81. 

Where a custom is proved to exist, it supersedes the 
general law, but the general law still regulates all beyond 
the custom. Neelkristo Deb v. Beerchuder Thakur, 
12 W. R. P. C, 21; see also I. L. R. 5 A. 542. 
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Custom not allowing adoption may govern a family 
not subject to Hindu law. Raja Bishanath Singh v. Ram 
Charan Mazumdar, S. D. A. 1850, p. 20 may be referred 
to, as showing that even in a Hindu family there might 
be a custom which barred inheritance by adoption. 
See the case of Fanindra Deb Raikat v. Rajeshar 
Das I. L. R. 11 Cal. 463 ; L. R. 12 J. A. 72. 

As regards immoral usages the wide rule laid down 
in the Drishtahetu Adhikarana cf the fourth Lecture 
being to the effect that, if any gross motive be 
seen to underlie a Smriti text, that text is not good 
law; a fortiori usages based on immoral motives 
are not fit for enforcement. On this point see the 
following cases. 

R. v. Karsan, 2 Bom. H. C. 117; R. v. Mandh- 
ar, 5 Bom. H. C. (C. Ca 17; Uji. v. Hathi, 7 Bom. 
H.C.( A.C. J.) 133; Narayan v. Laving, I. L. R. 2 
Bom. 140; Mathura v. Esu, I L. R. 4 Bom. 545; 
Chinna Ummayi v. Tegarai Chetti, l. L. R. 1 Mad. 168. 

It is not within the purview of my lectures to 
present to you the case law on all topics of the Hindu 
Law. It is necessary for me only to illustrate the prin- 
ciples of interpretation laid down in the Hindu Shastras, 
especially the Mimansi Shastra, by selecting some such 
leading cases on certain important topics of the Hindu 
Law as bear a relation to these principles of interpreta- 
tion. I think the topics and the cases thereon that I 
have referred to in this Lecture would be sufficient for 


the purpose. 
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LECTURE XI. 


RESEMBLANCE OR OTHERWISE BETWEEN THE 
HINDU LEGAL MAXIMS AND PRINCIPLES OF 
INTERPRETATION AND THOSE OF THE 
MODERN EUROPEAN LAW. 


This lecture divides itself into two parts : — 


1. Resemblance or otherwise between the two sys- 
tems as regards those formulae of interpretation known 
as maxims. 

2. Resemblance or otherwise between the two 
systems, as regards the general lines of interpretation. 


Section 1.—General resemblance between western 
Legal Maxims and Hindu Legal Maxims. 


The first and foremost of Maxims in Broom’s Legal 
Maxims is the following: 


(i) Salus Populi suprema Lex.—Regard for the 
public welfare is the highest law. 

The maxim means that interest of the individual 
should be sunk in that of the community. 

The Hindu lawyers put it somewhat transcen- 
dentally. According to them, the best interest of the 
individual is that of the mankind. So Yajnyavalkya 
has it as follows: 

“Of all acts—[ such as ] sacrifices, ceremonial ob- 
servances, repression of sensual desires, harmlessness, 
gifts, and the study of the Vedas, this is the best 
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dharma, [namely | viewing one’s own self as merged 
in humanity.’”? 

Any how the maxim in question is not foreign to 
the Hindu Law. Broom puts under this maxim cases 
in which the interests of individuals have been com- 
promised in furtherance of works of public utility. 
Such a compromise of individual interest, in fact, sacri- 
fice of it for the sake of public good is declared to be 
proper by the Smriti Law. 

Savara Swami quotes the following text as showing 
the spirit of the Smriti Law. 

“ Tanks should be dug.” 

“ Public roads should be constructed.” 

Thus, if it is ordained that money is to be expended 
by individuals for public road &c, then they are 
required to put up with inconveniences individually for 
the convenience of the public. 

In the Mitakshara in the section on impartible pro- 
perties, Yogakshema is explained to mean works of ! 
public utility, by performing which the blessing ac- 
quired by pious acts is conserved. 

(ii) Necessitas Inductt Privilegium quoad Jura 
Privata.—With respect to private rights, necessity 
privileges a person acting under its influence. 

Necessity, as contemplated in the above rule, is said 
to fall under three different heads: 1. necessity of 
self-preservation ; 2 necessity of obedience ; 3. necessity 
resulting from the act of God or of a stranger. 

As regards the first head, there is the following 
example among others : 

Where two persons, being ship-wrecked, have got 
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on the same plank, but, finding it not able tosave them 
both, one of them thrusts the other from it, and he is 
drowned ; this homicide is excusable through unavoid- 
able necessity, and upon the great universal principle of 
self-preservation which prompts every man to save his 
own life in preference to that of another, where one of 
them must inevitably perish. 

The principle of this maxim is fully recognised in 
the Hindu Shastras. 

` The Mahabharata deals with it in an especial chap- 
ter called Apaddharma (duty in times of calamity ). 

Examples of deviation from ordinary duties in times 
of calamity are also given in the Smritis. For instance, 
Yajnyavalkya says: 

“ Having suffered starvation for three days a man 
may take the grain of others except that of a Brahm- 
ana, but should pay and confess when complained 
against.” ! 

(iii) Summa Raltlioest quoe pro Religione facit. — 
That rule of conduct is binding which is consistent 
with religion. 

It needs hardly be said that this maxim only faintly 
represents that fundamental principle of the Hindu Law, 
which lays down that the Smriti ( common law ) must 
be either actually or constructively derivable from the 
Vedas. 

(iv) Leges posteriores priores contrarias abrogant. — 
When the provisions of a later statute are opposed to 
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those of an earlier, the earlier statute is considered as 
repealed. 

No statute law is contemplated by the Hindu Law; 
and the Smritis are presumed to have come into exist- 
ence simultaneously. Yet the principle of this maxim 
is well recognised by the Shastras. 

On the basis of the Apachheda maxim it is laid 
down by the Shastra writers that, what follows super- 
sedes what goes before. ' 

(v) Nova Constitutio futuris Formam imponere 
debet non preteritis—A_ legislative enactment ought 
to be prospective, and not retrospective, in its opera- 
tion. 

There being no idea of legislation in the Hindu Law, 
there cannot be any counterpart of this maxim, in its 
strict form in the Shastras. But, as a principle of 
Jurisprudence, it is laid down in the Mimansa Shastra, 
that a text which relates to events as a matter of 
history cannot be regarded as a Vidhi, but is to be taken 
as a Bhutarthavada (recital of what has happened’. It is 
also laid down that the very conception of a Vidhi is 
what is to be done in the future (Apraptaprapaka), and 
not what has been an accomplished fact beforehand 
(Praptaprapaka). 

(vi) Ad ea quoe frequentius accidunt jura 
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adaptanlur:—The laws are adapted to those cases 
which most frequently occur. 

For the same reason that the idea of legislation is 
foreign to the Hindu Law, we cannot expecta 
counterpart of this maxim in it. But we have the 
principle generally stated, at least, as regards prohibitory 
Vidhis, that they are directed against wrong acts which 
the people are usually prone to do. 

The above are some of the maxims placed by 
Mr. Broom under the heads of public policy and 
Legislative policy. Then he gives certain maxims 
under the head of maxims relating to the Crown. I 
should only mention two, 

(D Rex non potest peccare.—The king can do no 
wrong. 

The Hindu Law does not recognise such a maxim. 
According to Hindu Law, a king can do wrong but he 
should not do it, as by doing it, he involves not only 
himself but his predecessors also in a sin, the punish- 
ment of which is everlasting hell, and besides, involves 
the whole of his kingdom in ruin. 

(ii) Quando Jus Domini Regis et Subdili con- 
currunt Jus Regis praeferri debect.—Where the title of 
the king and the title of a subject concur, the king’s 
title shall be preferred. 

There is no maxim to this effect in the Hindu Law. 
But there is one and a very important one too, which 
negatives the title of the sovereign to the lands com- 
prised within his dominion, which are in the occupation 
of his subjects. This maxim is laid down in the 
Viswajit Adhikarana, and it has been dwelt in an 
earlier lecture. It denies the right of property of the 
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Crown to lands in the occupation of the subjects, point- 
ing out that all that the king has to do with regard to 
such lands is, to maintain order and to afford protection 
to those in occupation of them. 

The following are some of the maxims of a logical 
character, 

(1) Cessante Ratione Legis cessat thsa Lex. Reason 
is the soul of the law, and when the reason of any 
particular law ceases, so does the law itself. 

Under the Hindu Law, this maxim may be allowed 
to operate with regard to that class of law called 
Niyamavidhis, in which out of a number of things 
which will serve the same purpose, one is selected by 
law for the carrying out of the purpose, for some 
special reason. And when the special reason fails, 
any of the other things of the class may be allowed to be 
substituted for the especially prescribed thing. But, as 
regards absolute Vidhis, the Hindu Law is inflexible. 
This is made clear by the Hetubadnigada-adhikarana 
which has been referred to more than once. By this 
Adhikarana the statement of the reason is to be taken 
merely as a recital, and it is of no consequence to the 
law whether the reason continues or not. The law 
remains good inspite of the failure of any stated reason 


| for it. 


It has also been stated before that where a rule of 
law is grounded upon a reason consisting of a corrupt 
or selfish motive, that rule is not to be taken as a law 
at all by the principle laid down in the third 
Adhikarana -Drishtamulaka smritiapramanyadhikarana 
of Chapter iii, Bk. I, 

(ù) Allegans contraria non est audiendus.—He is 
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not to be heard who alleges things contradictory to 
each other. 

The principle of this maxim is identical with the 
maxim of the two monsters. 

(t) Omne majus continel in se minus.—The 
greater contains the less. 

This is identical with the maxim which has been 
mentioned before —‘In hundred is fifty.’ 

(iv) Quod ab initio non valet in Tractu Tempories 
non convalescit,—That which was originally void, does 
not by lapse of time become valid. 

The following text of Yajnyavalkya indirectly pro- 
ceeds upon this principle : 

“Ifa person whose title is impugned should die, 
his heir should establish it ; in such a case enjoyment 
without title is no proof.” ' 

Yajnyavalkya’s text also indicates an exception to 
this principle. For, this principle must be read subject 
to the principle of limitation which is as follows: 

“To him who sees another enjoy his land for twenty, 
or his money for ten years, loss of that thing occurs.” ? 

The following passage from Broom will explain the 
application of this principle : 

“In the ordinary case, also, of a will void by reason 
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of its not being duly attested according to the provisions 
of the statute, or on account of the coverture of the 
testatrix at the time of making the will, all the disposi- 
tions and limitations of property contained therein are 
also necessarily void, nor can the original defect in 
the instrument be cured by lapse of time.” ' 


(v) Argumentum ab inconvenienti plurimum valet in 
Lege—An argument drawn from inconvenience is 
forcible in law. 

This principle is identical with the Swaru maxim,? 
which lays down that when one construction would 
secure a convenience and economy, and another would 
impose labour and fruitless trouble, the former is the 
proper construction. 

Mr. Broom then proceeds to state what he calls 
fundamental legal principles and under this head at the 
outset states the following : 


(i) Ubi Jus ibi Remedium.—There is no wrong 
without a remedy. 

Under the Hindu Law the rules contained in the 
Vyavahara portion of the Smntis are, by the very defini- 
tion of Vyavahara, rules to remedy a wrong done by 
one man to another. 

Yajnyavalkva -“If one aggrieved by others 
in a way contrary to the Smritis and the estab- 
lished usage complain to the king, that subject 
is one of the titles of Vyavahara, or a judicial 








1 Broom’s Legal Maxims, p. 134. (2nd edition.) 


2 watpecmaunaisraasfeaceq | 
Jaimini JV. ii. 1—6. 


THE ELEVENTH LECTURE. -475 


proceeding.”! Thus in respect of every wrong which 
can be made the subject of litigation as above, 
there is a remedy prescribed which the king has to 
enforce. 

Then as regards the rules of the Achara Kanda, 
such of them as are cognisable by the ecclesiastical 
Courts viz., the assemblies of priests, the remedy lies 
in expiation or penance. 

(i) Jn Jure non remota Causa sed proxima 
spectatur.—In law the immediate and not the remote 
cause of any event is regarded. 

This principle is, to a certain degree, indicated by 
those Sutras of Jaimini by which a thing should be 
taken in its visible and tangible aspect, rather than in 
any transcendental aspect. 

(zz) Lev non cogit ad Impossible.--The law does 
not seek to compel a man to do that which he cannot 
possibly perform. 

Under the Mimansa Shastra when a text apparently 
enjoins something which is impossible, such text is to be 
read only as figurative in the nature of an Arthavada. 
For example, the text which refers to the building of 
the altar on the earth, in the firmament and in the 


heavens.? 
(iv) Ignorantia Facti Enxcusat, -Ignorantia Juris 


non excusat.—Ignorance of fact excuses—ignorance 
of the law does not excuse. 
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2 Taittriya Samhita (V. 2. 7.) 


—— 


Google 


Maxims 
regarding 
transfer of 
property. 


476 THE ELEVENTH LECTURE. 


According to the Hindu Shastras, even an ignorance 
of fact is not a complete excuse. The commission ofa 
sin by reason of ignorance is to be visited with a 
smaller penalty, but it is not absolutely excused (see 
the 18th section of Raghunandana’s Prayaschittatattwa). 

(v) Acta exteriora indicant interiora Secreta.— 
Acts indicate the intention. 

Jaimini, in effect, says the same thing in the Sutra, 

“Words relating to action bear on what passes 
in consciousness. From them external acts proceed.’’' 

(vi) Nemo debel bis vexari pro una et cadem 
Causa.—lIt is a rule of law, that a man shall not be 
twice vexed for one and the same cause. 

Yajnyavalkya indicates the principle, when he says, 

“Nor should one already charged be allowed to be 
charged again.” ? 

The Agni Purana puts this principle almost in the 
same form as in the above maxim in Chap. 253, where 
after describing the Courts it proceeds to speak ofthe 
procedure to be followed. 

Then, as to maxims regarding the transfer of 
property, of the many valuable maxims of modern law 
on the subject, a few are only available for purposes of 
comparison : 

(i) Alineatio Rei Præfurtur Juri Accrescendi.— Ali- 
enation is favoured by the law rather than accumula- 
tion. 


1 wrarel: ahar: Ga: faan n 
Jaimini II. i. 1. 
2 wfayn y mara trae fannfa a7 n 
Yajnyavalkya, Vyavahara Adhyaya, S. 9. 
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As regards the Hindu Law, the maxim on the 
subject may be said to be in the other way. It is ac- 
cumulation which is favoured by the Hindu Law rather 
than alienation. 

So far as the admonitory precepts go, both the 
Mitakshara and the Dayabhaga concur on this point 
of favouring accumulation rather than alienation. The 
difference between the two schools is, as has been al- 
ready pointed out, that in certain respects what the 
Dayabhaga regards as merely rules of conscience, the 
Mitakshara regards as positive prohibitions of law 
against alienation. 

(ii) Accessorium Non Ducit Sed Sequitur Suum 
Principale —The incident shall pass by the grant of the 
principal, but not the principal by the grant of the 
incident. 

In the Mimansa Shastra this principle is effectively 
declared in more than one form. It may be enough 
here to refer to Jaimini’s Sutra : 

“When a subordinate matter clashes with the prin- 
cipal, the latter is to prevail.” ! 

As regards the maxims regarding the law of descent, 
the principles of the Hindu Law and those of Europe 
are well known to be at variance with each other, 
Take for instance the following maxims: | 

(i) Nemo est Hares Viventis.—No one can be heir 
during the life of his ancestor. 

You have only to recall to mind the Mitakshara law 
of succession to see how a maxim like the above is 
inapplicable to the Hindu Law. 





I. Jaimini III. iii. g. 
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Then, again, take the following maxim : 

(a) Hereditas Nunquam Ascendit. -The right of 
inheritance never lineally ascends. 

It is hardly necessary to point out that the above 
principle is contrary to the Hindu Law. 

Then I may mention here one or two maxims re- 
garding the Law of Contract mentioned by Mr. 
Broom : 

(©) Qui per Alium Facit per Seipsum Facere Videtur. 
—He who does an act through the medium of another 
party is in law considered as doing it himself. 

The Hindu maxim puts it more shortly — causing to 
be done is to do." 

(2) Vigtlaniibus, Non Dormientibus, Jura Subveni 
ent.—The laws assist those who are vigilant, not those 
who sleeps over their rights. 

This is the foundation of the law of limitation. 
Yajnyavalkya lays down this principle, in effect, in the 
following verse : 

“To him who sees another enjoy his land for twenty 
or his money for ten years, loss [of that thing ] oc- 


73 a 


curs.” 
I now proceed to place before you some of Mr. 


Broom’s maxims relating to interpretation and compare 
them with the corresponding maxims of the Mimansa 
Shastra : 


I a anafaa u; aoe | 

2 qg iia faafaarfa a | 
ate yaaa ware anfia h 
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(1) Ex antecedentibus et consequentibus fil optima 
Interpretation. — 

A passage will be best interpreted by reference to 
that which precedes and follows it. 

This corresponds to the Mimansa Ekavakyata 
maxim, But the Mimansa maxim, however, is guarded 
against, by greater limitations than the Roman maxims. 
For, the latter is only subject to the following 
limitation. 

“A verbis Legis non Est recedendum. —No interpre- 
tation is to be made contrary to the express letter of the 
statute. 

According to the Mimansa Shastra, however, it 
should also be read as subject to the principle of Linga- 
shabda-samartha the vocabular principle) which deals 
with the latent force of words. 

When you can clear up the ambiguity of the mean- 
ing of words of a sentence by examining the meaning 
of words, the Mimansakas would prefer this to that of 
reading the sentence with what precedes and follows. I 
believe there is good reason for the Mimansaka’s pre- 
ference of Linga to Vakya. 

di) Sensus Verborum Eex causa dicendi accipiendus 
est.—The sense of the words ought to be taken from 
the cause or occasion of speaking them. 

This broadly corresponds to the Linga principle. 

(iii) Absoluta Sententid Non Indiget.~A positive 
statement is not in need of any interpreter. 

This corresponds to the Sruti principle. 

(iw) Expressio unius est Exclusio alterius.—The 


express mention of one thing implies the inclusion of 
another. 
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Those who support the rule of Parisankhya dis- 
cussed in a preceding lecture rely on this principle. 

(v Verba relata Hoc maxime operanturs per Refer- 
entiam ut in ets inesse videntur.— Words to which refer- 
ence is made in an instrument have the same effect and 
operation, as if, they were inserted in the clause referr- 
ing to them. 

This principle embodies bodily the principle of 
Atidesha which has been discussed in full. 

(vi) Conditio Preecedens adimpori debect prinsquam 
sequator effectus.—A condition precedent must be fulfill- 
ed befure the effect can follow. This corresponds with 
the following Mimansa principle : 

“ All the Angas (conditions ) of a sacrifice must be 
performed before a sacrificer can reap the fruits of the 
sacrifice.” ! 

(vii) Mellius Est Petere foutes quam ectari rivu- 
fos.—It is better to seek the fountains than to follow 
the rivulets. | 

This corresponds to the following maxim: 

“ When an object can be attained by following a 
straight path, what ts the good of following a circuitous 
course?” ? 

(viii) Sic Interpretandum Estut Verba Accipiumtur 
Cum effectu.—Such an interpretation is to be made that 
the words may be received with effect. 

You have already seen that this is one of the axioms 
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of Mimansa interpretation put in the form of a short 
adage. 

“ More words, more meaning.” ? 

(ix) Optimus Interpres Rerum Usus. - Usage is the 
best interpreter of things. 

This principle is regarded as exceedingly important 
both by European lawyers and by the Hindu Shastra 
writers, Jaimini puts it among those rules of interpreta- 
tion which he inculcates with special reference to the 
Smriti and usage law, and it is embodied under the 
Adhikarana called the Padartha-prabalyadhikarana. 
Jaimini puts it distinctly by the Sutra, 

“Without speculations as to causes, usages pre- 
vail.” ? 


Section II.—Resemblance and difference between 
the general lines of interpretation followed by English 
authors and the Hindu authors. 


The Hindu authors follow a system of interpretation 
which may claim to be scientific. They impliedly 
observe certain elemental rules as matters of axiom, 
just as, we have axioms in Euclid’s Geometry. I have 
explained to you these axioms. Then they inculcate 
certain general principles of construction relating to the ` 
properties of words and sentences ; just as, Euclid treats 
of the properties of lines and figures. When by the 
general properties of words and sentences the meaning 
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of a particular word or a particular sentence is self-evi- 
dent, this is called Sruti. When the meaning is doubt- 
ful, then by examining the properties of words in the 
particular case the meaning is to be cleared up, this is 
called Linga. Again, when the doubt has to be removed 
by examining the properties of particular sentences, it is 
called Vakya. Again, when a proposition is to be under- 
stood with reference to the necessary connections 
between the different parts of the topic, it is called 
Prakarana. 

Over and above a discussion of these general princi- 
ples of Sruti, Linga, Vakya and Prakarana, the Hindu 
authors formulate particular propositions which fatl 
under one or other of these heads, with reference to 
concrete cases. These are called Nyayas or maxims. 
Such a treatment may be called scientific. But the 
Hindu writers, it must be confessed, are rather theo- 
retical, while the English writers give such concrete 
cases, though unsystematically, as render practical help. 

Notwithstanding the difference of methods, generally 
speaking, the Mimansa rules substantially agree with 
the rules of construction in English books. I have 
tried to show, almost at every step, in course of treating 
the subjects of Sruti, Linga, Vakya and Prakarana, how 
these agree with what Maxwell lays down in his book. 

It is indeed interesting to tollow the agreement 
between the views of modern writers on interpretation 
and those of the ancient Sanskrit writers of India. 
Compare the very opening passages of Maxwell given 
below with that of Savara Swami in the very first page 
of his Bhasya. 

“The object of all interpretation of it is to deter- 
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mine what intention is conveyed, either expressly or 
by implication, by the language used, so far as it is 
necessary for determining whether the particular case 
or state of facts presented to the interpreter falls 
within it. When the intention is expressed, the task 
is one of verbal construction only; but when the 
statute expresses no Intention on a question to which 
it gives rise, and yet some intention must necessarily 
be imputed to the Legislature regarding it, the inter- 
preter has to determine it by inference grounded on 
cartain legal principles.” ? 

Now on going through the opening passage of the 
commentary of Savara you will find that, Savara 
Bhasya, in effect, says the same thing, though in a 
discoursive and argumentative fashion. He says that 
a mere reading of the Vedas is not sufficient. After 
one has read the Vedas, he must try to realise the 
intention of it. And then the Swami raises the ques- 
tion that if the intention is once realised as being that 
of teaching Dharma, what is the need of further efforts 
to interpret the Vedas? To this he answers that, 
whether a given act agrees with the intention of the 
Veda or not, requires explanation. 

He says :— 

“Even if the Veda has been proved to be the only 
means of knowing duty, —with regard to the ascertain- 
ment of the meaning of Vedic passages, there is no 
agreement among learned people (lit. ‘people knowing 
many things’), on account of various (kinds of) doubts. 
Some say “this is the meaning’;—some, ‘not 
that, but this,’—and it is also for the settlement 
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of these (differences of opinion with regard to the 
meaning of Vedic passages) that the treatise, subsequent 
to this (1st pada), has been composed.! 

Similarly, you have seen that, according to Maxwell, 
the primary object of interpretation is to ascertain the 
intention. But where an expression of the intention 
is required to be known but is not found, there it has 
to be presumed according to certain principles. 

Now I shall proceed to compare some of the 
Mimansa Nyavas (Maxims) with certain head notes of 
Maxwell and certain decided English cases. 

The Garhapatya Maxim and the Barhi Maxim 
correspond to the golden rule laid down by Lord 
Wensleydale which is as follows :— 

“The grammatical and ordinary sense of the words 
is to be adhered to unless that would lead to some 
absurdity, or some repugnance or inconsistency with 
the rest of the instrument, in which case the grammati- 
cal and ordinary sense of the words may be modified, 
so as to avoid that absurdity, repugnance or incon- 
sistency, but no further.” 

The Sphadi Maxim and the Aruni Maxim correspond 
to—what Maxwell puts under the head :—words under- 
stood according to the subject matter. 

Maxwell introduces his section on the subject as 
follows : - 

“The words of a statute are to be unlersto»! in 
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the sense in which they best harmonise .with the 
subject of the enactment and the object which the 
Legislature has in view. Their meaning is found not 
so much in a strictly grammatical or etymological 
propriety of language, nor even in its popular use, 
as in the subject or in the occasion on which they are 
used and the object to be attained.” ' 

Compare the above with the above mentioned 
Sbhadi Maxim and Arun: Maxim, The former Maxim 
is introduced by the Sutra : 

“A thing which is connected with the performance 
of an act of duty as means to an end, must be under- 
stood ina sense which is suited to the purpose of 
that act.” 

The latter Maxim is introduced by the Sutra : 

“The purpose being one and the same viz., to 
promote an action, materials and qualities - thereof) 
are laid down simply to subserve that action, and not 
to control it.” ” 

The Three Debt Maxim answers Maxwell's topic :— 
Extension of meaning according to the object. 

With regard tu tiie above subject, Maxwell remarks 
as follows :— 

“Even where the usual meaning of the language 
falls short of the whole object of the Legislature, a 
more extended meaning may be attributed to it, if 
fairly susceptible of it. If there are circumstances 
in the Act showing that words are used in a larger 
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sense than their ordinary meaning, that sense must 
be given to them.” ' 

Compare this with the manner in which the Three 
Debt Maxim is arrived at. 

The Chitra Maxim and the Tad Vyapadesha Maxim 
practically run on the same lines as the following topic 
in Maxwell :—Modification of the language to meet the 
intention. 

The remarks of Maxwell under the above head 
are as follows :— 

“Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads to a 
manifest contradiction of the apparent purpose of 
the enactment, or to some inconvenience or absurdity, 
hardship, or injustice, presumably not intended, a 
construction may be put upon it which modifies the 
meaning of the words, and even the structure of the 
sentence.” ? 

Compare this with the way in which Chitrå Maxim 
and the Tad Vydpadesha Maxim are settled. 

The Khamesti Maxim and the Swaru Maxim as well 
as the Tantrata and Prosanga principles amount to 
presumptions against intending what is inconvenient or 
unreasonable. 

Under the above head Maxwell observes as 
follows :— 

“In determining either what was the general 
object of the Legislature, or the meaning of its 
language in any particular passage, it is obvious 
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that the intention which appears to be most agree- 
able to convenience, reason, justice, and legal prin- 
ciples, should, in all cases open to doubt, be presumed 
to be the true one. An argument drawn from an 
inconvenience, it has been said, is forcible in law ; 
and no less force is due to any drawn from an absurdity 
or injustice.” ? 

Compare the above with the Ahdmeshti Maxim, 
the Swaru Maxim as well as the Tanira and Prasanga 
Maxims. 

The Rurhi-Yoga Maxim and the Padartha-prabalya 
Maxim correspond to the remarks of Maxwell under 
the head :—-Words construed in popular sense? and 
his remarks under the head :— Effect of Usage.’ 

The Kalanja Maxim and the Paryudasa Maxim 
cover Maxwell's observations under the head of 
‘Repugnancy. + | 

The Maxim of Arthavada includes the subject of 
Recital etc. 

An Arthavada roughly corresponds to a recital or 
preamble, as already explained. Jaimini speaks of 
it as being the Stuti (that which expresses the merit) 
of a Vidhi. Later writers describe it as showing the 
Prashastya (scope) of a Vidhi. The object of a preamble 
or recital is roughly the same. According to the 
English Law mere recital in a statute, either of fact 
or law, is not conclusive. 
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Compare Reg. v. Haughton (I. E. & B. 50r ; 
Bently v. Rotheram (4 Ch. D. 588, 46 L. J. Ch. 284) ; 
Crowder v. Stewart (16 Ch. D. 368) ; with the Mimansa 
principles known as Vidhibannigada Maxim and 
Hetubannigada Maxim. 

The principle laid down in the case of Reg. v. 
Bishop of Oxford! has been followed in many cases 
in this country. It is this: 

‘A statute ought to be so interpreted that, if it 
can be prevented, no clause, sentence or word shall be 
snperfluous, void or insignificant.” 

It has already been shown that this principle is 
expressed by Hindu writers by the short maxim — More 
words, more meaning.? 

It is hardly necessary to carry on the parallelism 
further. What I have put to you will show sufficiently 
that although in some respects the method of treat- 
ment differs in the two systems, they substantially 
agree with each other. 

Before concluding this lecture [ shall only shortly dis- 
cuss the import of two pairs of antithetical phrases : — 
Illegality and irregularity and patent and latent 
ambiguity so well known to modern lawyers. 

Illegality and irregularitv—We all know the dis- 
tinction between the two. Illegality implies an act in 
violation of some rule the consequence of which viola- 
tion is to make the act null and void, while irregularity 
implies an act in viclation of a rule the consequence of 
which violation does not make the act null and void. 


1 (C. L. R. 40. B. D. 261). 
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In the one case the rule violated is imperative ; in 
the other it is simply regulatory. You have seen 
that the Mimansakas and Hindu lawyers make the 
same distinction. In fact, the distinction is one which 
no system of law can possibly avoid. But the distinc- 
tion is often too nice and difficult to make. As 
regards the Vedic rites, the Mimansakas enforce the 
distinction in this way. Certain matters connected with 
the rite they call Angas ‘essential parts). The Angas 
must be performed or else the Yajna will be void. But 
there are certain other matters which are merely matters 
of Niyama, and the violation of them does not make 
the Yajna completely void, but merely a little defective. 
‘Perform the Agnihotra with curdled milk’ is a rule by 
which the use of the curdled milk is made an Anga 
(essential part’. It can not be dispensed with. But 
the direction ‘beat the wheat to unhusk it’ is a Niyama. 
If one unhusks the wheat not by beating, it will 
only make the Apurva (spiritual benefit) a little less, 
but not render the Yajna void. Again, coming to the 
time of the digest writers you have seen how Vijnane- 
shwara establishes that, if the precept that a Brahman 
should not make wealth by receiving a return for 
religious works, may not have been observed, yet 
that will not avoid the Brahmana’s right to the wealth 
acquired by breach of the pre-ept. Jimutavahana 
also makes out that the direction to a man not to 
dispose of even his self-acquired property isa mere 
precept not to put his relatives to distress, and that 
an alienation of the property violating the precept 
does not make the alienation void. This is called the 
doctrine of facium valet. But it is really a case of 
irregularity as  contradistinguished from illegality, 
62 
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Thus you see how the old Hindu authors made the 
distinction which the modern lawyers also are bound 
to observe in parallel cases. 

The topic of patent ambiguity and latent ambiguity.’ 
When a passage is either self-contradictory or uncertain 
ot meaning on the face of it, it is a case of patent 
ambiguity, But when a passage would only be un- 
meaning, if it be applied to a certain thing, but not, 
if applied to another, both more or less indicated, then 
it is a case of latent ambizuitv. The terms are 
usually used with reference to private documents. 
But passages in statutes may also happen to be in 
either of the two categories. In the case of patent 
ambiguity the passages are to be discarded, and in the 
other case, extrinsic evidence or circumstances are 
to be resorted to, to ascertain to which of two or 


‘more things the passage was intended to apply. This 


is the law according to modern jurisprudence. But 
how did the old Hindu authors treat the matter ? 
They do not speak of patent and latent ambiguity in 
so many words. But they do notice and provide for 


the principle underlying the topic in the case of 


patent conflicts and latent conflicts. A patent conflict 
is a case of Pratishedha (simultaneous injunction and 
prohibition) resulting in option, as in the case of the 
texts “Use the Shodasi vessel in the dead of night’ and 
“Do not use the Shodasi vessel in the dead of night.” 

A latent conflict is what Jaimini savs to be an 
apparent conflict with referenee to the objects of ap- 
plication. Jimutavahana gives many instances of it, 
some of which I have already put to vou. But leaving 
patent conflicts and latent conflicts apart, the question 


‘of patent ambiguity and latent ambiguity has been also 
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very fully treated by the Mimansakas, though not in 
the way that modern lawyers handle the subject. The 
Mimansakas deal with the subject in connection with 
their topic of avoiding Anarthakya (meaninglessness). 
Regarding patent ambiguity, perhaps there is this 
peculiarity in the writings of the Hindu lawyers of 
old. The latter would not easily take a word or 
sentence to be self-contradictory or absolutely un- 
certain of meaning. Sometimes they virtually take the 
liberty of even correcting the language by means of 
the Linga, Vakya or the Prakarana principle. They 
give a meaning to such apparently incoherent expres- 
sions as “the vegetables performed sacrifice for a 
session, By what is called the Kaimutika Nyaya 
(What and again Maxim), they explain the expression 
to mean that man should certainly perform sacrifices 
as even the vegetables did once on a time. Then 
again, the sentence “there should be no alter of brick 
in the firmament or in the heavens’ is not allowed 
to be considered as absurd. However, these are met 
in the Vedas ; and thus, they must be any how under- 
stood in some sense. But, even as regards less sacred 
writings, the Smritis, one does not easily meet with 
a case in which the digest writers discarded a text as 
being absolutely uncertain of meaning or self-contra- 
dictory. Even in these days an interpreter of a statute 
would not lack the respect due to the legislative 
authorities, and in deference to such authorities would 
not call a spade a spade if they found a provision 
of law ridiculously uncertain of meaning. In fact, 
the Mimansa writers and modern text writers on 
interpretation have to pass through similar trials, 
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LECTURE XII. 


A SUMMARY OF HINDU JURISPRUDENCE AND OF 
MIMANSA PHILOSOPHY AND LITERATURE. 


Part 1. Hindu Jurisprudence. 
Part II—(@) Mimansa Philosophy. 
(6) Mimansa Literature. 

Part I—Hindu Jurisprudence. 

This subject has been succinctly touched in the In- 
troductory Lecture. Here I shall present to you the 
essential points of the ancient Hindu conception of law 
methodically put in a small compass. Law, according to 
the Hindu Jurisprudence, is of a three-fold character. 

(1) Manushya Dharma or the spiritual and moral 
Law. 

(2) Kratu Dharma or the ecclesiastical or sacrificial 
Law. 

(3) VWyavahara Dharma or the Civil Law. 

Each of these three kinds of law has a sanction 
appropriate to it. The sanction consists either of some 
benefit and reward or of some form of coercion and 
punishment. 

In the Manushya Dharma (spiritual and moral law) 
the sanction is simply spiritual and moral benefit and 
reward. Inthe Kratu Dharma there is the spiritual 
and moral sanction and, in addition, the coercion by 
ecclesiastical bodies and tribunals. Inthe Vyavahara 
Dharma there are the above two kinds of sanction at 
least in criminal matters, and in addition, the coercion 
by the King’s Courts and popular tribunals. Thus the 
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sanction of the Kratu Dharma is two-fold, and that of 
the Vvavahara Dharma three-fold, at least in some 
cases. l 
Coercion is the only thing recognized in our modem 
Jurisprudence as sanction. The other kind of sanction 
of a Vidhi or law is the securing of benefit in the shape 
ot a reward from some authority above ; in other words, 
benefit other than what arises merely from the action of 
the man himself according to his desires and feelings, 
and is therefore called aprapta (not otherwise obtained’. 
Thus there is an element of penalty in every case. 
As regards Manushya Dharma the penalty is loss of 
heavenly bliss and incurring the sufferings of hell. 
Jn the case of the Kratu Dharma, there is the above 
penalty and, in addition, the penalty of penance and 
expiation. In the Vyavahara Dharma, in addition to the 
above, there is the penalty of punishment by the king. 

Thus the sanction of a Vidhi, according to the 
Hindu Jurisprudence, consists both of hope and fear. 
But the definition of a Vidhi is usually with reference 
to the hope. Accordingly, the definition is aprapta 
prapti, that which secures what is not spontaneously 
obtained. Thus what is spontaneously obtained by 
natural instinct is not a matter of Vidhi: ‘Eat when 
hungry’ is not a Vidhi ; ‘Sleep when tired’ is not a Vidhi. 
Because, these injunctions are prapta prapaka, containing 
a spontaneous benefit. But, ‘Do not hurt any one’ is a 
Vidhi’ ; ‘Buy and sacrifice’ is a Vidhi. Because, in either 
of these cases, a reward is believed to be assured by 
higher agencies. | 

As regards mere statements or recitals, these are 
not Vidhis as already explained. 
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Thus I have explained to you affirmatively what a 
Vidhi is and, negatively, what it is not. 

As regards the spiritual and moral Vidhis, see Gaga 
Bhatta’s Padas and Vidhi Rahasva by Appya Dikshita. 

As regards the ecclesiastical laws or Kratwartha 
Vidhis, they were enforced in Vedic times by the priests 
assembled at the great sacrificial ceremonies. 

In later times, the village ecclesiastical authorities 
extended their functions, and formed a sort of ecclesias- 
tical court to take cognisance of, and punish, in their 
own way, all offences and sins which were provided 
against in the Smritis. These offences were of two 
kinds—-those that were more heinous and were called 
Mahapataka and, those which were of the nature of 
ordinary misdemeanours, The penances and expiations 
for the former class were of course severer than for the 
latter class. A person guilty of a Mahapataka was addi- 
tionally liable to be punished by the king or his court. 
But the power of the ecclesiastical authorities, apart from 
the power of the King’scourt, was not to be trifled with. 
For, if a person guilty of a Mahapataka did not surrender 
himself to the ecclesiastical authorities and submit 
to the proper penance and expiation, he could not 
fare on with impunity. The village community, asa 
whole, would not allow such an offender to go scot-free. 
They had it in their power effectually to outcaste the 
man and make his existence a burden. They had the 
village barber, the village washerman, the village 
decorator and also the village Patwari at their com- 
mand. These village functionaries were bound to 
refuse service to any offender who had committed a 
heinous sin or crime, 
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This is all I need tell you regarding: the ecclesias- 
tical jurisdiction. Now as regards the jurisdiction of 
the King’s courts and the Vyavahara Law. The Vyava- 
hara branch of Hindu Jurisprudence is, no doubt, more 
or less based upon the spiritual Jurisprudence. But 
there are important modifications introduced to suit 
the requirements of the Vyavahara Kanda. 

The word Vyavahara is usually used in contradic- 
tion to fatiwajnina, which means spiritual consciousness. 
Vyavahara means wordly conduct. So the Vyavahara 
law is law either based on or relating to worldly prac- 
tice. It appears that the Vyavahara relates essentially 
to the practice observed by the people, and it is to give 
effect to this, that the kingly power came into existence. 
This is evident from the following text of Narada: 

“Performance of duty having fallen into disuse, 
positive law has been introduced, the King as superin- 
tending the law is invested with power to punish.”! 

In fact, the Vyavahara Dharma (legal duties) are 
connected with Raj Dharma (the duties of the king). 

In the Hin.iu Shastra, the theory of the exclusive 
Divine rights of the king has no place. According to 
the Hindu Shastra, the king has more of Divine liabi- 
lities than Divine rights. The Smritis impose on the 
king manifold duties and give him rights only to 
enable him to perform them. Among the duties of 
the sovereign imposed by the Divine Law is, the duty 
of administering justice between subject and subject, 
and he is invested with the power of punishment to 


1. AF aan HARRI Taye waa | 
CUS ATUR UN QENT, wa: a Narada. 
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do this duty effectively. See Manu, Ch. VIII. Ss. 1 —20. 
See also Yajnavalkya, Vyavahara Adhyayas, Ss, 1-4 and 
Achara Adhyayas, Ss. 355—359. 

The following texts of Manu and Yajnavalkya, inten- 
ded as guides for the king, show that the Vyavahara law 
and its sanction are both the outcome of Raj Dharma 
(the duties of the king). And it will not be wrong to 
say that the Vyavahara law binds the king as well as 
the subjects. 

“2, Those should be made assessors by the king 
who had studied the Vedas and Shastras, who know 
the law, who speak the truth, and who look to friends 
and foes with the same feelings”. 

“3. A king who, from press of work, cannot 
attend to administer justice, should appoint [in his own 
place] a Brahmana learned in all laws, to work along 
with the assessors”. 

Vyavahara is defined by Yajnavalkya as follows : 

“ If one, aggrieved by others in a way contrary to 
the Smritis and usage, complain to the king, that is a 
matter of Vyavahara (civil law).”? 

In other words, it is the civil law as opposed to the 
ecclesiastical or spiritual law. 

The definitions and classifications of laws forming 
this branch of the Hindu Law may be called Juris- 
prudence of the Vyavahara Law. Now. you have to see 
how far this jurisprudence is identical with that of the 
spiritual and ecclesiastical branches of the Hindu Law. 


I, gaman aiaia: q: | 
Agafa dart aag fe N n 
Yajnavalkya, Vyåâvahåradhyåya, S. 5. 
63 
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In the spiritual or the ecclesiastical law, the sanc- 
tion is the hope of obtaining what is absolutely un- 
attainable by other means and the fear of losing it. 
In the Vyavahara law, the sanction is the hope of obtain- 
ing what the society through its representative, the 
king, can and does secure to a man, and also the fear of 
incurring punishment at the hand of that representative 
of the society. This is the great point of difference 
between the two laws. But, in either case, there is 
something to be gained or lost under some sort of 
compulsion, actual or constructive. For instance, Manu 
says, the flesh of such and such animals is not fit to be 
eaten. This cannot bea Vidhi, being a statement like 
that of satisfying hunger or appeasing thirst. What is 
it then? It is in authoritative recommendation. In 
short, it is simply a monitary precept. But there are 
many such texts in the Smritis. Therefore to whittle 
away their importance was not welcome to the sacer- 
dotal class. Accordingly, there was an effort on the part 
of recent Smriti writers to make out that a Parisankhya 
was an implied prohibition. This view, however, has 
not been countenanced by the leading Mimansakas. 

Jimutavahana does not expressly mention Parisan- 
khya in his discussion on the interpretation of the text 
regarding partition by the sons after the death of their 
parents. But he alludes to itas Sreekrishna Tarka- 
lankara points out. In fact, Jimutavahana begins his 
arguments by showing that the text can not be taken 
(by way of Parisankhya) as implying a prohibition of 
partition during the life-time of the parents by the 
express mention of partition at their death. For he 
says, to take it as making such an implication would 
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be open to the objection of giving the go-bye to what 
is expressly mentioned. This is one of the three 
objections which the leading Mimansakas urge against 
the view of accepting Parisankhya as an implied prohi- 
bition. | 

Medhatithi explains the difference between a Vidhi 
and Niyama and between a Niyama and Parisankhya 
in his confme2nts on verse 45, chapter IlI, Manu. 

Vidhi is an expression which declares a duty, as for 
instance, the expression ‘ offer fire sacrifice for heavenly 
bliss, the duty of offering fire sacrifice not being 
derivable from any other than the text mentioned.” ? 

‘ Niyama takes place when an expression connected 
with a duty regarding a spiritual (unseen) matter is 
applied to something involved in that matter, as for 
instance, regarding the Darsha Paurnamashi Yajna, 
there is the direction to perform it onan even ground, 
implying a suggestion of not chosing an uneven ground, 
which, if chosen, would contravene the collateral 
direction.” ? | 

It should be observed, however, that the contraven- 
tion of the direction will not invalidate the Yajna itself, 





a: ne AMAA ee: Slavia ayaa Tata sia AWfaylae - 
AYARA Wa: JAIA AwTa wa: | 


Medhatithi’s Commentary on verse 45, 
Chap. III. Manu. 


2. faan; yahan fazia anana fa wife: aa aA 
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Medhatithi’s Commentary on verse 45. 
Chap. III. Manu. 
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but will only reduce a little the Apurva transcendental 
benefit). 

As regards Parisankhya, Medhatithi explains that 
the expression ‘Five of the class of five-nailed animals 
may be eaten’, also suggests the eatability of the others 
of that class. And, as regards this eatability, the natural 
inclination of eating (which vary) will not (uniformly) 
recognise the fitness of some to be preferred to others. 
Hence, this text 1s meant to suggest rather the unfitness 
of all but the five mentioned for food, than the fitness 
of those mentioned.” ? 

He then states the threefold objection to which this 
view is open. Yet in the conclusion he says that in 
the particular case which he was considering, Parisan- 
khya as suggesting the undesirability or ineligibility of 
the non-mentioned, com pared with the mentioned, was 
applicable. 

Raghunandana, similarly, explains these three terms 
in his Prayaschitta Tattwa. 

‘The direction about eating in the Chandrayana 
Vrata cannot bea Vidhi, because a direction to do 
what every man is eager to do by natural impulse is not 
a Vidhi.? 

I, qag garg wet «fa yqufraramnds wafeate aaa 
Waal agan Aafa maaf) aa aa qnaa nefa: goag aa 
TEA 4 ER TY TENS Heal sft aafaa a firanmn i fana | 


Medhatithi’s Commentary on verse 45. 
Chap. ITI. Manu. 


2. ae Ama nanga ARNT fafa; | 
Raghunandan’s Prayaschittatattwa p. 485. 
J. N. Vidyasagara’s edition. 
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“ A Vidhi is like the command ‘perform the Sandhya 
prayer at all times?! 

“ The direction about eating in the Chandrayana 
Vrata is also not a Niyama Vidhi, as it can have effect 
only in the contingency of one not using his own 
discretion to refrain from eating from a sense of its not 
being needed.” 

“It might be a Niyama Vidhi if the direction was 
‘Kat at such and such day of the moon in such and 
such month.’ 

‘A Niyama takes place when, although a matter 
is optional, it should be done in a certain case.’? 

In short when it is said a man should satisfy his 
hunger or appease his thirst, this is no law, because no 
law is required for such purposes. There is nothing in 
the statement showing any want, which could be called 
Aprapta (not apt to be spontaneously fulfilled), The 
whole is Prapta, apt to be spontaneously fulfilled. 
But when it is said, a man should not marry within 
certain degrees of relationship, this is law, but law of 
a civil or worldly nature. For the rule is required to 
ensure what otherwise would be Aprapta (not apt to 
be spontaneously fulfilled). 

Both spiritual Vidhis and Vyavaharic Vidhis are Like 
equally liable to be classified into Vidhi proper, Niyama, /assification 


of spiritual 


and Parisankhya. But, as a spiritual Vidhi proper differs Vidhi. 





1. NETE Fague cara ATA | 
Raghunandan’s Prayaschittatattwa p. 485. 
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Raghunandan’s Prayaschittatattra p. 485. 
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from a Vyavahara Vidhi proper, so there is a correspond- 
ing difference between a spiritual Niyama and a Niyama 
of the Vyavahara law ; similarly, between Parisankhyas 
of either. A spiritual (Vedic) Nivama is partly a matter 
of the absolutely unattainable by worldly means and 
partly of what is attainable by worldly means. While a 
Vyaviharic Niyama is partly of the character of a rule 
having the sanction of punishment by the society and 
partly of the character of a matter of discretion. You 
have had examples of Vedic Nivama. The following 
are examples of Vyavaharic Nivama. 

The prohibition of marriage within certain degrees 
of family relationship isa Vidhi, the non-observance 
whereof would vitiate a marriage. But the direction 
of Manu that the bride must be an amiable and healthy 
girl is a Niyama, the non-observance whereof would 
not vitiate a marriage. Vijnaneswara says that “in 
transgressing the prohibition against [espousing] sickly 
and the like brides, there is only a transgressing of 
a visible rule [framed with a popular object], the 
status of a lawful wife is superinduced notwithstanding 
[the existence of those defects. ]” 

Jimutavahana centends that the expression ‘the sons 
may partition the property after the death of the father 
and mother’ is not a Vidhi, because such partitioning 
is not Aprapta Prapaka, z.e., by such partitioning they 
would get nothing which might not be got in the usual 
course of things by virtue of their proprietory rizht. 
He also demonstrates first, that it can not be a Niyama 
in the Vedic sense of the term; and in the next place, 
he shows it cannot be a Niyama in the Vyavaharic 
sense of the term, that is, as laying down a direction 


THE TWELFTH LECTURE. 503 


as to the time of partition. He says that the text is 
an Anuvada, that is, a mere explanatory text. 

A word again as to Parisankhya. It is a direction Parisankhya 
as regards athing which is wholly a matter of discre- 
tion and not partly, but at the: same time it is sometime 
authoritatively laid down. Therefore it is described as 
both prapta and aprapta. 

Then Raghunandana discusses the character of As enunciat- 
‘Parisankhya just as Medhatithi does. He like Medha- a a 
tithi says that, in general, it is wrong to act upon the 
principles of expressio uniterius est exclusio alterius, 
but in exceptional cases the principle may be adopted, 
as in the case which he was considering. ' 

In fact, as in the case of the revealed law and the laws 

of the Acharakanda so in the Vyavahara jurisprudence, 
a Vidhi is an imperative command, a Niyama is more 
or less a directory or regulatory rule, and a Parisankhya 
is, in general, monitary or recommedatory rule, but in 
exceptional cases, implying a suggestion of prohibiting 
the correlative of what 1s recommended. 

Both Jimutavahana and Vijnaneswara lay down an- 
other case where a rule is to be taken as directory or 
monitary in the Vyavahara law. This is where a Vidhi 
of the nature of a merely spiritual or moral character 
occurs in the body of the Vyavahara law but is 
-inconsistent with some positive provisions of its own. 
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Such a rule would undoubtedly be a Vidhi in the spiri- 
tual or ecclesiastical jurisprudence, but occurring in the 
body of the Vyavaharic law and contradicting any of 
its established rules must be taken merely as recom- 
mendatory or monitary. 

Where, however, such a moral or spiritual rule does 
not contradict any established rule of the Vyavahara 
law, but, on the contrary, is in unison with it, there 
would be no question about it. In such a case, it would 
support and strengthen the particular Vyavahara rule 
corresponding to it. So much as regards the classi- 
fication of Vidhis. 

The principles w hich govern the subject of negative 
Vidhis, have already been discussed in full. The dis- 
cussion need not be repeated here. 

The principles of Arthavada have also been fully 
discussed. It is sufficient to say here that they occupy 
the same position both in the Vedic law and the 
Vyavahara law. In the Vedic law they enter rather 
elaborately in various ramified forms, such as Gunavada, 
Anuvada and Bhutarthavada ; while in the Vyavahara 
law they are mostly in the character of Anuvada, that 
is gloss or explanation. 

In conclusion it hardly need be stated that in the 
Smritis, matters, social, moral and legal, are all treated. 
But there is asharp line of demarcation between the legal 
on the one hand and the social and moral on the other, 
that is, between Vyavahara and Achara, as the latter 
two may roughly be called. 

Sir G. D. Banerjee in his Tagore Law Lectures 
thinks that the distinction cannot be maintained ; 
first, because “Though in some Smritis, as in 
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the institutes of Yajnavalkya, the Dharmashastra is 
divided into three sections relating respectively to 
Achara or ritual, Vyavahara or jurisprudence, and the 
Prayaschittas or expiation ; no such clear division is 
to be seen in the Code of Manu, the highest authority 
on the subject.” Secondly, “ because the law relating 
to marriage—an important branch of every system of 
Jurisprudence—is contained, not in the chapter on 
Vyavahara, but in the part treating of Achara. And 
thirdly because ‘ Manu in more instances than one 
provides purely religious sanctions to enforce obedience 
to rules relating to civil life.” It is, however, with due 
respect submitted that none of the reasons possesses 
great cogency. <A formal division into Achara and 
Vyavahara, no doubt, does not expressly appear 
in Manu as in Yajnavalkya, but it is sufficiently 
indicated in Manu asin all other Smritis. Then, as 
regards the question of marriage, it is of an excep- 
tional character. In all countries and all nations, 
it has more or less a double aspect--a civil anda 
religious or social aspect. In the civil aspect, it 
constitutes a branch of the law of status which has 
some connection with the religious practices of the 
people. 

Then, again, as regards the question of the religious 
sanction, it has already been amply explained that the 
religious sanction from the Hindu point of view is some- 
thing môre than a mere moral sanction. It is believed 
to be something absolute and certain. Besides, the 
positive or Vyavahara law is based upon both the sanc- 
tions—punishment by the King as well as the religious 
sanction of the transcendental consequences ; whereas 
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in matters of Achara, there is only the ecclesiastical 
sanction of penance or none at all. 

Dr. T. N. Mittra observes in his Tagore Law 
Lectures delivered a year after those of Sir G. D. 
Banerjee, that, Vijnaneshwara clearly sets forth the 
distinction between the binding code and the rules of 
ethic. Vijnaneshwara points out this distinction with 
reference to the text of Yajnavalkya relating to the 
judicial duties of the King. 

In point of tact, the principles of moral law are so 
intimately connected with the principles of judicial law, 
that there must be many questions on which it is hard 
to demarcate the boundary between the two. Examples 
of these with regard to the Hindu law may be more 
numerous, but they occur with regard to the laws of 
other nations also. In short, the judicial code is en 
larged more and more by drawing upon the moral 
codes. What is called equitable laws and case-laws 
are nothing more than illustrations of these. Where 
a moral principle or a social principle is enunciated by 
person or persons in authority, whose words are ac- 
cepted by persons entrusted with the administration, 
by some fiction or other, of justice, as the voice of the 
State in other countries, and as the voicing of the word 
God in this country, it becomes positive law. The 
point for interpretation of such matters is whether it 


has been so accepted. 
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PART II. 
MIMANSA PHILOSOPHY AND MIMANSA LITERATURE. 


I shall tell you now a few words and only a few 
words on these topics, as they are not essential to my 
subject, but come in merely in an incidental way. 


1. MIMANSA PHILOSOPHY. 


The philosophical factor of the Mimansa Shastra is 
short, though often an extensive field is made of it. 
The philosophy of the Mimansakas is really the philo- 
sophy of words. It is contained in Sutra 5 as if it 
were in a nut shell. That Sutra runs thus: 

“Eternal is the concommitancy between the word 
(of command) and its purpose. The means of knowing 
this eternal concommitancy is the teaching (revelation) 
which is unfailing in leading to transcendental effects 
(eternal bliss) and is irrespective of anything else as 
Badarayana has it.” 

There are two schools slightly differing from each 
other in interpreting the above Sutra. One is the 
conservative school of Savara Swami, Kumarila &c. 
The other is the rational school of Guru Prabhakar. 
The writings of the conservative school are rather too 
abstruse for us to follow them easily. But the analytical 
treatment of Guru Prabhakara as explained in Prakaran 
Punchika by Kalinath Misra is easy and interesting. 
Prabhakara takes it that a word is the embodiment of 
the impress of a will power directed to a particular 
purpose. Therefore the word conveys the purpose as 
its necessary concommitant. In the case of the 


Google 


Mimansa 
philosophy. 


The conserva» 
tive and 
rational school 
of Mimansa 
philosophy. 





508 THE TWELFTH LECTURE. 


fluctuating will of man, the purpose or the meaning of 
words may vary. But in the case of the eternal will 
impressed upon the words of the Vedas, those words 
convey eternal truths, producing transcendental effects. 
This is the philosophy proper of the Mimansakas. 
But it is often extended to the Metaphysics of Karma 
which means that there is an unfailing sequence of 
deeds. However, it is enough for me here onlv to 
indicate the chief point of the Mimansa philosophy. 
Some say the Mimansa philosophy is athiestic. But 
a careful study of it will show that a belief in the 
existence of a supreme will power is the back ground 
of the disquisition of both the schools. 

The discussion called Sphotavada, is upon the 
question whether it is the elementary sounds which are 
represented by single letters, that have an inherent 
power of conveying sense, or it is their combination 
into words which gives them such power. It is hardly 
necessary for us to follow this discussion. 

It is impossible for man to conceive of a definite idea 
or thought without some form of expression being 
present in the mind to communicate it and to make it 
realistic. Hence with the first conception of the design 
of the Universe in the Supreme Mind, there must have 
been a form of expression of it to make it realistic. 
Thus the Christian Bible has it: “In the beginning 
was the Word, this Word was with God, this Word was 
God.” Then the Hindu Rishi’s Philosophy teach the 
same thing when they say : 

“The Word is Brahma.” 

The Mimansakas say that Devatas (Gods) expressed 
by such words as Agni, Marut, Varuna &c., were not 
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existing personal deities to whom these names were 
given, but that they come into existence and vanish 
with the application of the will force (Mantra) embo- 
died in the words. For will force embodied in words 
generates existences. 


The Law of Karma is understood in the light of the 
same principle of faith. Will power as embodied in a 
particular deed never exhausts itself. It transmigrates 
from the shape of one action into another, until there 
is salvation by the Sadhana (religious purification). 


2. MIMANSA LITERATURE. 


Dr. Ballantyne makes certain observations on the 
Sutra literature generally. He says as follows :— 


“The great body of Hindu Philosophy is based upon 
six sets of very conctse Aphorisms. Without a com- 
mentary the Aphorisms are scarcely intelligible, they 
being designed not so much to communicate the doc- 
trine of the particular school, as to aid, by the briefest 
possible suggestions, the memory of him to whom the 
doctrine shall have been already communicated. To this 
end they are admirably adopted ; and, this being their 
end, the obscurity, which must needs attach to them in 
the eyes of the uninstructed, is not chargeable upon 
them as a fault.” 


There is no doubt that -there are Sutras here and 


there which would be unintelligible without the aid of 


the commentaries. But the Sutras are so framed that 
they constitute one thread of ideas from the beginning 
of the book tothe end. If one would read merely an 
isolated Sutra. without looking to what precedes and to 
what follows it might be unintelligible. But reading the 
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Sutras in the light of each other, that is, with what is 
called Sangati (concordance) they generally present 
little difficulty. Savara Swami too observes that the 
language of the Sutras is plain, and the terms used have 
an ordinary sense. 

JAIMINI'S SUTRAS DIVISIBLE INTO TWO CLASSES. 

Jaimini's Sutras relating to interpretation may be 
divided into two classes : (1) Sutras enunciating general 
principles (2) Sutras which expressly refer to particular 
texts of the Vedas with regard to some one or more 
points requiring interpretation in such texts. The latter 
class of Sutras is generally in the shape of illustrations 
of the general Sutras. 

A ROUGH IDEA OF THE PROBABLE AGE OF JAIMINI. 

Like that of every other ancient writer of India, it 
is impossible to fix the time when Jaimini lived with 
any degree of certainty. Yet one should get a rough 
idea of the probable time of Jaimini. 

The following facts may be taken into consideration 
in speculating Jaimini’s age. 

(a) The term Mimansaka occurs in Mahabhashya. 
It is very probable that this refers to the subject of the 
Purva Mimansa as the term also occurs there in con- 
tradiction to Auktzha ‘Sec. I. St. xiii, 455, 466). 

(b) Though the name of Jaimini is mentioned in 
the Puranas as the revealer of the Sama Veda, there is 
no mention of his name in the Vedic literature. 

(c) Though the word Jaimini is irregularly formed, 
it is not mentioned in Panini or the Mahabhashya. 

(d) Panchatantra, the date of which is more or 
less ascertainable, mentions Jaimini as the author of 
Mimansa. 
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ʻe) The names of many teachers are mentioned in 
Jaimini Sutras, as for example, Badari, Badarayana, 
Labukayana, Aitisayana. The names of some of these 
are found in works such as Taittriya Pratisakhya, 
the Srauta-sutra of Katyayana, Kaushitaki Brahmana, 
Brahma-Mimansa- Sutra. 

(f) The leading commentator of Jaimini is Savara 
Swami, whose work again is the subject of Kumarila 
Bhatta’s commentary. The commentary of Savara 
Swami is cited by Sankara in Vedanta-Sutra-Bhashya III, 
iii, 53, and Kumarila Bhatta has been identified by the 
scholiast of the Prabodhat-Chandradaya with Tautatita. 

(g) Mimansa Sutras are mentioned by Bhartrihari 
whose date of death has been ascertained to be 
650 A. D. 

(2) The fact ascribed to Jaimini that he has made 
certain Sutras simply relating to the interpretation of 
certain Mlechha words, as Pika, Tamarasha, Nema, &c. 

(i) The mention of the Mimansa in the Yajna- 
valkya Samhita, 

But I, for one, am not disposed to think that 
speculations on the basis of facts as given above can 
serve any great useful purpose in arriving at anything 
like a precise time of Jaiminrs life. Chronolgical 
speculations on the lines of western writers are interest- 
ing, but I am nota fervent believer in their efficacy. 

When Jaimini’s Sutras were composed, no Smriti 
works in any elaborate shape existed. I have shown 
this before. Sothe Aphorisms must date before the 
existing metrical works of Manuandthe rest. They 
certainly preceded most of the Pauranic works. There 
is nothing clear to enable a comparison between 
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Jaimini’s time and that of Panini. Jaimini’s followers 
utilise the grammatical doctrines of Panini, but not he 
himself. Itis very hard to argue anything from this. 
The Sutras, however, bustle with peculiar grammatical 
doctrines not agreeing with those of Panini. 

Anyhow the theory which Sir John Edge accepted 
in his judgment in the case of Bent Prasad v. Hardai 
Bibi* that Jaimini lived in the thirteenth century of 
the Christian era” and that “he was consequently sub- 
sequent in date to the Mitakshara” is certainly in- 
correct. 

Sankaracharyya cites Savara Swami who wrote 
the commentary of the. Sutras. Savara Swami’s com- 
mentary again was not the first commentary on the 
Sutras. These had been annotated by Bhagwan Upa- 
varsha before Savara Swami. So a considerable time 
must have elapsed between the composition of the 
Sutras and Savara Swamis comment. Again Savara 
Swami must have lived a pretty long time before 
Sankara whose age is believed to be 900 A. D. In fact, 
the Sutras must have existed before 650 A. D. ; because 
they are mentioned by Bhartrihari, the date of whose 
death has been ascertained to be 650 A., D. Further 
Jaimini must have lived beforethe time of Buddha 
Deva ; because the record of Buddha Deva’s life show 
that he studied the six systems of philosophy including 
Jaimini's systems. 

Leaving Jaimini, the founder of the Mimansa system, 
I shall give you a succinct account of his leading 
followers and commentators. 





*]. L. R. 14, All. page 67. 
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I. BHAGAWANA UPAVARSHA, THE FIRST 
COMMENTATOR. 


The first annotator, as Mr. Colebrooke has, on good 
grounds, made out, was Bhagawana Upavarsha. Mr. 
Colebrooke calls him Jaimini’s scholiast. Bhagawana 
Upavarsha has undoubtedly done a great service to the 
world of Hindu believers. He has sifted all the diffi- 
cult, abstruse, seemingly objectionable and unintelligible 
passages from the Vedas and placed one or more of 
them under each Sutra of Jaimini. The result has 
been that those general and abstract Sutras of Jaimini, 
in which he made no mention of any particular texts, 
have now been all associated with one or other particu- 
lar text of the Vedas. As said before, this was a great 
service to those who had to deal with the Vedic texts. 
But it is not an unmixed good to us who are concerned 
with general principles of interpretation. 


2. SAVARA SWAMI, THE WELL-KNOWN 
COMMENTATOR. 


Then the Sutras, illustrated or saddled with all these 
various Vedic texts by Upavarsha, go into the hands 
of the venerable Savara Swami. And his commentary 
is the most elaborate work on the subject. But, as 
might be expected, his learned discussions may be 
analysed into two parts: (1) The explanation of the 
general principles enunciated by Jaimini. (2) A thorough 
disquisition from every point of view of the Vedic texts 
either referred to by Jaimini originally or introduced 
by Bhagawana Upavarsa. And unfortunately the 
second element of his work has sometimes overshadow- 
ed the first element. 
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Savara Swami is an ancient writer. He must have 
preceded Sankaracharyya by a pretty long period, as he 
was an old authority when Sankara cited him as such. 
His sanskrit is of an archaic character. There are two 
editions of his work that I have come by ; one of these 
is by Pandit Jivananda Vidyasagara and another by 
Pandit Mohesh Chandra Nyayaratna. The latter edition 
is apparently not available in a complete form. But 
you may easily get the former edition. 


3. KUMARILA BHATTA. 


Then it appears, the next great worker in the field 
of Mimansa was Kumarila Bhatta, generally called ‘the 
Bhatta, though according to tradition he had a rival 
in Guru Prabhakara. It has been shown that there was 
some difference in the views of these two Mimansakas. 
But the difference seems to have been more with re- 
ference to philosophical doctriues than to the rules of 
interpretation. It appears that Kumarila Bhatta was 
the first in systematising the general principles of the 
Mimansa Sutras, with a view to practical questions 
of interpretation. It seems that he was the first to 
explain pointedly the distinctions made by the Sutras 
between Vidhi, Niyama and Parisankhya, Kumarila 
composed metrical couplets or Slokas embodying the 
general principles of Jaimini’s work in pithy and short 
language. These are called Bhatta Padas. 

Kumarila Bhatta’s great work is divided into three 
books. The first containing a metrical exposition of 
the first chapter of Jaimmi’s Book I. It deals fully 
with the philosophical portion of Jaimini's Sutras and 
is the most bulky of Bhatta’s three books. It is named 
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Sloka Vartika. His second book is in continuation of 
the first and embraces the explanations of the Sutras, 
mostly on the lines of Savara from the commencement 
of the second chapter of Book Í to the end of Book III. 
The explanations are partly in verse and partly in 
prose and the book is called Tantravartika. Kumarila’s 
third Book follows up the Sutras from the beginning of 
Jaiminis Book IV to the end of the work. It is 
wholly in prose and the explanations are of a running 
character. This book is called ‘Tuptika’. I got the 
Benares edition of these books, the Bombay edition of 
them not having been out. 

The following account of Kumarila Bhatta is from 
Colebrooke’s Miscellaneous Essays : * 

“Kumarila Bhatta figures greatly in the traditionary 
religious history of India. He was the predecessor of 
Sankaracharya, and equally rigid in maintaining the 
orthodox faith against heretics, who reject the authority 
of the Vedas. He is considered to have been the chief 
antagonist of the sect of Buddha, and to have instigated 
an exterminating persecution of that heresy. He does, 
indeed, take every occasion of controverting the autho- 
rity and doctrine of Sakya or Buddha, as well as Arhat 
or Jina, together with obscurer heretics Baudhayana 
and Masaka ; and he denies them any consideration, 
even when they do concur upon any point with the 
Vedas. The age of Kumarila, anterior to Sankara and 
corresponding with the period [299] of the prosecution 
of the Buddhas, goes back to an antiquity of much 
more than a thousand years. He is reputed to have 





+ Volume I, p. 323, 








————— 


Google 





Prabhakara’ 


Madhava. 
charya. 


516 THE TWELFTH LECTURE. 


been contemporary with Sudhanwa, but the chronology 
of that prince’s reign is not accurately determined.” 


4. GURU PRABHAKARA, THE REPUTED RIVAL 
OF BHATTA. 


The works of this fameus Mimansa leader are not 
extant. But with great difficulty I got a work by one 
of his chief followers named Satinath Misra. This 
work is named, Prakarana Panchika. An edition of 
this book is to be found at Benares. This is rather a 
philosophical treatise on Prabhakara’s views than a 
treatise on interpretation. 


5. MADHAVACHARYYA, THE AUTHOR OF THE 
NyvayvaA-MALA-VISTARA. 


Next in importance to Kumarila Bhatta is Madha- 
vacharya. In his great work—the Nyaya-Mala-Vistara, 
he in many cases, notices the view of Guru Prabhakara, 
side by side, with those of Bhatta. His book con- 
sists of an enumeration of Nyayas, their substance 
being reduced to Slokas or metrical forms. In each 
Adhikarana he shows a general principle as applied to 
a particular Vedic text which Bhatta chose to adopt 
out of the various texts shown in Savara Swami’s 
commentary. 

Madhavacharya’s Nyaya-Mala-Vistara was printed 
by Theodore Goldstucker in the year 1865. I was 
fortunate to get a copy of this great Mimansa work. 
Madhava says that he has converted the great ocean 
of the Mimansa into a play tank. 

Mr. Colebrooke gives the following account of 
Madhava's life ; 
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“Madhava Acharya was both priest and minister 
or civil as well as spiritual adviser of Bukka Rava and 
Harihara, sovereigns of Vidyanagara on the Godavari, 
as his father Mayana had been of their father and 
predecessor Sangama who ruled over the whole penin- 
sula of India.” 1 

1. [The Ballal dynasty of Kanata was conquered by 
the Muhammadans A. D. 1310, in the reign of Alauddin 
Khilji, but the country regained independence during the 
confusion of the later years of Muhammad _ Tughlak's 
reign about 1344. Anew dynasty succeeded to the old, 
and a new capital was founded at Vidyanagar or Vijaya- 
nagar. Local tradition ascribes the founding to two princes 
Bukka Raya and Harihara, with the aid of a learned 
Brahman, Madhava Vidyaratna. The popular date for this 
event is 1258 of the Salivahana era (A. D. 1336); bnt 
Wilson thinks that this is too soon. The earliest eopper 
land-grant of Bukka Raya is dated A. D. 1370, the latest 
1375 (cf. alsu vol. ii p. 227); some traditions give thirty- 
four years for his reign, others only fourteen (Wilson's 
Mackenzie catal, vol. i pp cxl. ch ii, 289-291). The king- 
dom lasted till the fatal battle of Talikota, A. D. 1564, 
when it was overthrown by the united armies of the 
Mahomedan kings of the Deccan. For the fullest account 
of Madhava ; see Mr. A.C. Burnell’s preface to his edition 
of the Vy.s-Brhamana, Mangalore, 1873. He gives strong 
reasons for considering Madhava and Sayana to have been 
the same person. Madhava is said to have become the head 
of the Sringari Malha, when he was 36 years old in 1331]. 


6. PARTHA SARATHI MISRA, THE ANNOTATOR OF 
KUMARILA BHATTA’S WORKS. 


Partha Sarathi Misra is to Kumarita Bhatta what a ee 
Kumarila himself is to Savara Swami, His commentary Misra, 
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on Kumarila’s Sloka Vartika is a big book and is 
named Nayaya-Ratnakara. This commentary is found 
in the Benares Edition of Sloka Vartika. Partha- 
Sarathi Mirsa’s another work is Shastra Dipika, which 
has been edited by P.S. Rama Misra Shastri. The 
Benares Edition of this book has been consulted by me. 
The Shastra Dipika purports to be an original commen- 
tary on the Jaimini Sutras, but it is really a digest 
of Kumarila Bhatta’s views. 


7. KHANDADEVA. 


Khandadeva, like Parthasarathi Misra, is a teacher of 
Kumarila Bhatta’s School. His work called Mimansa 
Kaustubha is a very lucid exposition of the Sutras. Of 
this work I have been able to get only the portion 
dealing with the Arthavadas or the second Chapter of 
Book I. 

Khandadeva’s work called Bhatta Dipika is a 
comprehensive book in which he has reviewed the 
views of Partha Sarathi Misra and Madhavacharya. 
His work named Bhattarahasyam which has been 
edited by P. B. Ananthachariar has been printed at 


‘Conjeveram. He treats in detail the grammaticai 


principles of construction taught by Kumarila Bhatta. 
8. GaGa BHATTA. 


Gaga Bhatta’s work is Bhatta-Chintamoni. That 
section of it which is called Tarkapada has been 
published at Benares. This Tarkapada isa valuable 
contribution to the Mimansa literature, and explains 
many of the important Bhattapadas, among others the 
celebrated Pada on the definition of Vidhi, Niyama and 
Parisankhya. 
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9. SOMANATH. 
Somanath is the author of Mayukhamala, which is 
a gloss on Shastra Dipika by Partha Sarathi Misra. 
10. RAGHAVANANDA. 


Raghavananda’s work is named Nyayavali Didhiti. 
It is an excellent interpretation of the Jaimini Sutras 
expounding it word per word in the manner of a perpe- 
tual comment. 

11, VEDANTADESIKA. 

His work Mimansa Paduka is a short work in 
Sragdhara metre discussing in order the Adhikaranas 
of the first chapter of the first Book. This Book has 
also been printed at Conjeveram. Vedanta-Disika has 
written also another work called Sheswara Mimansa 
in which he attempted to reconcile the Jaimini Sutras 
with the Vedanta Sutras, 

12. APPYA DIKSHITA. 

Apyaya Dikshita’s work called Vidhirasayana is a 
work of great note. It has been printed at Benares. I 
have had to reter to this book in connection with the 
subject of the classification of Vidhis. 


13. BHATTA SANKARA, THE FATHER OF 
NILAKANTHA. 


His work called Mimansa-Bala-Prakash is a very 
useful work illustrating the Sutras by examples and by 
classification of the matters treated in the Sutras. His 
treatment of the subject of Badha is very practical. 
Bhatta Sankara’s Mimansa-Sara-Sangraha which is a 
synopsis of the Sutras is also a very serviceable small 
book. 
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14, NARAYNATIRTHAMUNI. 


This author's  Bhatta-Bhasa-Prakasha which is 
available at Benares is a lucid compendium of the 
Sutras. 


15. RAMESWARA SURI. 


His work Subodhini, an edition of the Sutras with 
short notes, has been reprinted at Benares from the 
Pandit. 

16. UpicHya BHATTACHARYA. 


His work called Adhikarana Kaumudi contains the 
exposition of a number of useful Adhikaranas or 
Nyayas. It has been printed in Calcutta by Pandit 
Mathuranatha Tarkaratna in Bengali character. 


17. LAUGAKSHI BHASKARA AND APADEVA. 


The Artha Sangraha by the former and the Mimansa- 
Nyaya-Prakasha by the latter are handy works of great 
value. In fact, they are the works which the students 
of the Mimansa Shastra generally read in this part of 
the country. These authors flourished during the 
Muhammadan period. During this period the Mimansa 
literature appears to have attained very great dimen 
sions. The Mimansa works of this period do not aim 
so much at the exposition of the Sutras as a whole, 
but singles out particular Sutras with a view to show 
their bearings on the Smriti law : 

It is interesting to note in this cennection that 
certain families made the study of Mimansa their 
specialty. For instance, Apadeva has written a 
number of Mimansa works such as Mimansa-Nyaya- 
Prakarna-Adhikarana-Chandrika, Vadkautuhala, and 





—— 
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Apadeviya, of which some, specially the first, is regarded 
as a standard Mimausa book by the students of the 
Smriti. His father Anantadeva was a reputed Mimansa 
writer, being the author of Deva-Swarupa- Vichara, 
while his son Jivadeva also wrote a Mimansa work 
named Bhatta-Bhashkara. 

Laugakshi Bhashkara is the author of Arthasamgraha, 
whose work is a text book of the Calcutta University, 
both in the subject of Mimansa and Smriti. His father 
Mudgala Bhatta is the author of the Mimansa works, 
Bhabana-Samgraha and Bhabakalpa-lata. 

18. Rangaraja-Dharindra is the author of a 
Mimansa Paribhasa. 

19. Ram Chandra Bhatta is the author of Vidhi- 
Vada and Adhikarana-Mala. 

From the existence of the above-mentioned mass 
of Mimansa literature you will see how earnestly the 
Mimansa principles and rules have been appreciated 
aud regarded by the Hindus. 
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LECTURE XIII. 


A RESUME. 


To search out, from the huge mass of Mimansa 
Literature which is not, in all respects, clear for our pur- 
poses, practical and useful propositions for the inter 
pretation of the Hindu Law, is a task of considerable A resume 
difficulty. I have tried my best to fulfil this task. 
Leaving out the Introductory Lecture in which I 
have given you an idea of the nature of the subject 
of interpretation in general, and of the manner in 
which the Muimansakas treat it, with an incidental 
exposition how they define and classify laws, I 
would start with the second lecture to give a short 
resume of the subject. In that lecture I explained 
to you what are the axiomsand the general principles of 
the Mimansa system of interpretation. In modern 
works on interpretation there is no attempt to sort 
together what would be the elementary rules in the 
nature of axioms as contradistinguished from rules and 
principles, more or less of a complex character, each of 
which requires a great deal of disquisition to make it 
clear. The Mimansa writers suggest such a distinction, 
and I have made it, calling the elementary principles 
axioms of interpretation and describing the complex 
rules as general principles of interpretation. 

Then having devoted the second lecture to those 
two topics, in the third lecture I dealt with what I 
have called the subject of application of texts, as con- 
tradistinguised from the topic of interpretation of texts. 
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This is a distinction not observed in our modern books of 
interpretation. But really there is a difference between 
the task of making out the meaning and the force of 
the words of a text, and the task of considering, with 
regard to matters more or less extraneous to the text, 
as to how and for what purposes the text is intended 
to be applied. This distinction is suggested by the 
treatment of the subject and so I have not hesitated 
in making the distinction. Thus in the third lecture 
I have dealt with the topics-whether a given text is 
intended as a positive rule of law or a iule of discre- 
tion, to what persons or classes of persons it would 
apply, how it would bear on other texts and how 
it should be modified when so bearing on other texts. 

So long the question of interpretation has been more 
or less limited to the matter of text law i. e., law laid 
down by or in direct texts. But there isa class of 
law in every country springing from custom and usage, 
sometimes called the Common Law. In the Hindu Law 
—the Smritis are regarded in this light in comparison 
with law contained in the Vedas whatever that might 
be. Irom the very nature of things, additional rules of 
interpretation are necessary to deal with the construc- 
tion of this class of laws—the Smritis which, however, 
practically forms the main body of the Hindu Law, 
if not the sole body. Th: Mimansakas formulate a 
number of general rules for the interpretation of the 
Smritis and the Hindu Law of usage. These general 
rules are formulated and discussed in the fourth 
Lecture. 

The following three lectures fifth, sixth and the 
seventh all relate to what are called Nvayas or Maxims 
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of law. I believe you are familiar by this time, with 
what a Naya is. You have seen in some cases it is 
equivalent to the head note of a case, embodying as 
it does in many instances the result of a discussion 
pro and con on a given point. 

In other cases, for instance, in what are called 
Laukika Nyayas or popular maxims, a Nyaya is either 
the current expression of a happy humour or of a 
thoughtful conclusion. In the fifth lecture you have 
had an exposition of some important Nyayas regard- 
ing the meaning of words as well as the meaning of 
sentences in general. In the sixth lecture I tried to 
explain somewhat fully the Nyayas regarding negative 
Vidhis and conflict of texts. You have no doubt 
appreciated the distinction the Mimansakas make 
between what they call Pratishedha and Paryudasa. 
That from the former arise considerations of contra- 
diction and from the latter those of provisoes and 
exceptions. You have seen that conflict arises only 
from contradiction and, Mimansakas will not construe 
a text as involving contradiction so long as it can be 
construed as merely involving a qualification or limita- 
tion. In the fifth lecture I have also explained cer- 
tain rules of Badha (one text nullifying another) as 
bearing upon the reconciliation of conflicts and have 
made it clear that Badha is a particular case of con- 
tradiction in which one of the mutually hostile pro- 
positions is weaker than the other. In this Lecture 
certain rules laid down by the Smriti writers as to cases 
of conflict between the letters of the Smriti Law and 
what they call Arthashastra have also been explained, 
and it has been shown that Arthashastra as used jn 
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the above texts does not mean political economy, but 
considerations of equity on the basis of the Shastras. 

The seventh lecture on the popular maxims has 
introduced to you a subject which is not only interest- 
ing from legal point of view but also from many other 
points ot view. As regards the legal point, you will re- 
member that some of the popular maxims are identical 
with some of the very essential Mimansa maxims. 
A few of them coincide with the legal maxims of the 
Roman Law. I have explained to you how these 
popular sayings are naturally requisitioned in investi- 
gating questions of law as they do in other departments 
of investigation. In fact, it has been pointed out that 
they may well be brought within the range of some of 
the Pramanas of the Mimansa Shastra. 

That valuable popular practice by which authors 
are required to avow their responsibility and to 
declare the subject and purpose of their works has also 
been referred to in this lecture. 

The eighth lecture takes you to the field of the 
prevailing law of the time w:., that settled by the 
founders of the two great schools—Dayabhaga and the 
Mitakshara. For practical purposes we are for the most 
part called upon to interpret the writings of these two 
great authors. So it has been necessary toshow the 
lines on which these authors proceed in their respective 
works and to point out the points which they take as 
their starting points. 

I think bv this lecture you understand the basical and 
the crucial points of the Dayabhaga and the Mitakshara. 
In the eighth lecture I have also put before you most of the 
instances in which they appeal to the Mimansa maxims 
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and discuss them. Thas isimportant as showing that these 
authors looked upon the Mimansa rules as the legitimate 
and authoritative guides of interpretation. No doubt, 
their discussion of Mimansa principles is in some cases 
academic, as for instance, in the case of the long dis- 
cussion of: Jimutavahana on the Dwyo  Pranayanti 
Maxim. Nevertheless the long discussion on the 
Dwavo Pranayanti maxim Is interesting, especially as, 
by a treak of fortune, this maxim of which Jimutavahana 
makes so much of, has been flagrantly violated in cons- 
truing the Dayabhaga in a vital part of it. 

In the ninth lecture the use and application made ol 
the Mimansa maxims by other notable jurists have been 
shown by instances. The authors who have been 
referred to are Nilakantha, Medhatithi, Kulluka Bhatta, 
Raghunandan and Nanda Pandit. I have given a promi- 
nent place to the Mimansa discusssions of Nilkantha, 
because his position in the Bombay Presidency is like 
that of Jimutavahana in Bengal. I have given his views 
at length in respect of interpreting the texts bearing on 
the question of eligibility or otherwise of sister’s sons 
&c for adoption, though their Lordships of the Privy 
Council have not accepted his views, The application 
of certain maxims by Medhatithi and Raghunandan has 
been shown not so much to elucidate those maxims as 
to show that these authors felt themselves bound to 
support their positions by the authority of the Mimansa 
Sutras. 

In the second part of tlis lecture I have tired to 
explain to you three great ideas which have more 
or less influenced the Smriti writers viz., the protection 
of the family, individual development and cultivation 
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of religion. I have’ dwelt on these topics because they 
are the beacon lights of interpreting the sense ot 
dubious passages. In the tenth lecture 1 have dealt 
with the verv important subject of the administration 
of the Hindu Law since the beginning of the British 
rule. Having selected a few important subjects, I have 
shown to you in this lecture in a cursory manner how 
the British Courts have interpreted the Hindu Law and 
how in some cases their decisions are in conformity 
with the old Hindu rules of interpretation ; although in 
some, and that too on vital points, their interpretation is 
not supportable by the orthodox Mimansa principles. 
After these three lectures of great practical importance 
viz., lectures VIII, IX and X I have fallen back on certain 
topics which are somewhat of a theoritical importance. 
So the eleventh lecture is devoted to a regular comparison 
between the Mimansa system and the modern English 
system of interpretation. In the early lectures no 
opportunity had been lost to point to the correspondence 
between particular principles of the one system to those 
of the other. But this having been done in a straggling 
and incidental manner, it was desirable to show the 
resemblance or otherwise of the two systems in a 
regular and collected shape. In this lecture at the 
outset I undertook a comparison between certain 
important Roman maxims and the corresponding 
provisions of the Mimansa Shastra. 

The twelvth lecture is a fuller presentation of certain 
Mimansa topics, already touched upon in the intro- 
ductory lecture. The archaic form in which the 
Mimansa writings present matters, renders repitition 
in some cases necessary in order to make one familiar 
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with them. In the second part of this lecture I have 
tired to give youa touch of the Mimansa Philosophy, 
and to furnish you with a connected view of the 
Mimansa literature. The above shows how the lectures 
have been conducted. The ground covered by the 
Mimansa literature was hitherto untrodden by any 
lawyer with modern needs. Thus my work was beset 
with the difficulties of an antiquirian research. At the 
same time I was bound to make it easily comprehensible 
to my students. So. many defects are expected. I 
hope, however, that notwithstanding defects, my 
labours will secure some useful addition to the legal 
literature of the dav. 
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